SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND JUDICIAL DEPARTMENT

__________________________________________________________________________________ X
MARGARET HEALY, Index No.: 21646/11
intiff- la
Plaintiff-appellant, COUNSEL’S
- against - AFFIDAVIT
Appellate Division
SLANEY O’HANLON and SUSAN McCARTHY, Docket No.:
Defendants-respondents,

..... — e S, '¢

STATE OF NEW YORK )
COUNTY OF NEW YORK ; >

Michael J. Devereaux, Esq., an attorney duly admitted to practice law in the state of New
York, avers under penalties of perjury that:

1. I'am a member of the law firm Devereaux, Baumgarten, with offices at 39
Broadway, Suite 910, New York, New York 10006, attorneys for the herein plaintiff-appellant,
and familiar with the pleadings and prior proceedings heretofore had herein, including the
matters herein stated based on personal knowledge and a review of the files maintained in our
offices.

2. [ respectfully submit my affidavit in support of the relief requested by plaintift-
appellant’s instant Order to Show Cause. The Order appealed from is the Order of the Court
Below, dated March 6, 2012, entered on March 14, 2012, a copy of which is annexed hereto as
Exhibit 1, along with notice of appeal, RADI, notice of entry and proof of service.

3. The critical, novel and unprecedented issue presented here is the Order of the
Court Below ordering visitation by defendant-respondent Slaney O’Hanlon (“defendant”) of

plaintiff-appellant’s service dog named Lucy, registered and licensed by the Department of

Health and Mental Hygiene as a service dog, thus depriving plaintiff-appellant (“plaintiff”) of



her statutorily guaranteed right under New York Civil Rights Law §47-b (1) (2) and (6) to have
her service dog in her immediate custody:
“McKinney’s Civil Rights Law §47-b

§47-b. Miscellaneous provisions

“1. Persons with a disability accompanied by... service dog[s]
shall be guaranteed the right to have such dog[s] in their immediate
custody...”

“2. No person or legal entity, public or private...shall [impose] any
conditions or restrictions not specifically set forth in this article...”

“6. Any law, rule, or regulation conflicting with any provision of
this article is, to the extent of said conflict only, deemed to be
superseded by the provisions of this article.”

(McKinney’s Civil Rights Law §47-b) (1), (2) and (6)). The Order of the Court Below plainly
and unequivocally violates plaintiff’s statutorily guaranteed rights under both the Civil Rights
Law §47-b (and the Americans With Disabilities Act [*ADA”]).

4, Alternatively, the second critical, novel and unprecedented issue is the
consideration and awarding of exclusive visitation by the Court Below despite the well-settled
law that a dog is personal property subject to an action in replevin to which “visitation” has
never applied throughout New York jurisprudence, and based on nothing more than an allegation
of purported past ownership. In awarding visitation, the Court Below rejected the “best
interests” standard used in custody cares in favor of an entirely new legal standard created by the
Court Below of “no deterrent in the way of suspected harm either to Ms. Healy or Lucy in

ordering visitation,” which new legal standard was not enunciated until after the close of



evidence and after summations and which, in any event, was improperly applied contrary to the
weight of the evidence in light of the undisputed evidentiary facts.

5. The Court Below also erred in considering visitation based on nothing more than
an allegation of purported past ownership and erroneously finding a likelihood of success on the
merits by the defendants on the action in replevin although the Hearing concerned solely
visitation, not ownership, custody or possession. Defendants made absolutely no such showing
at this preliminary stage and there has been absolutely no discovery and no trial.

PROCEDURAL HISTORY

6. The within action was commenced by filing a summons and verified complaint
which were personally served on defendants, together with an Emergent Order to Show Cause
signed by The Honorable Sylvia G. Ash, J.S.C., which granted plaintiff an order of protection by
restraining defendants from having contact with plaintiff or her family and taking any steps to
obtain possession of Lucy because defendants had engaged in violent, menacing and threatening
misconduct against plaintiff. (Copies of the Complaint and Emergent Order to Show Cause are

annexed hereto as Exhibit 2).

7. Defendants opposed plaintiff’s Order to Show Cause and cross-moved for
visitation.
8. Due to the heavy motion calendar of seventy-six (76) motions before the Court

Below, the Court Below directed that a Hearing take place on February 23, 2012.

0. On February 23, 2012, the parties appeared before the Court Below for the
Judicially-Mandated Hearing. Plaintiff withdrew her Order to Show Cause, without prejudice to
renewal in the event defendants again engaged in any further menacing misconduct. The

Hearing proceeded solely on the defendant’s application for visitation. Plaintiff objected to the



Court Below considering visitation based on, among other grounds, Civil Rights Law § 47-b
(and the ADA) and the lack of any legal basis or authority to allow visitation of any dog, much
less a service dog because of the well-settled law that a dog is personal property subject to an
action in replevin. (A true and accurate copy of the Certified Transcript of the Hearing taken by
the Court Below on February 23, 2012, is annexed hereto as Exhibit 3).

10.  Itis well-settled that a dog is “personal property.” (Freger v. Warwick Animal
Shelter, 29 AD3d 515, 516, 814 NYS2d 700, 702 [2d Dept 2006] (pets are personal property
limiting recoverable damages); Jason v. Parks, 224 AD2d 494, 495, 638 NYS2d 170 [2d Dept
1996] (“It is well established that a pet owner in New York cannot recover for emotional distress
caused by the negligent destruction of a dog.”); Schrage v. Hatzlacha Cab Corp., 13 AD3d 150,
788 NYS2d 4, 5 [1st Dept 2004] (“pets are treated under New York law as personal
property...”); Young v. Delta Air Lines, Inc., 78 AD2d 616, 432 NYS2d 390 [1st Dept 1980]
(recoverable damages for death of passenger’s dog limited); Fowler v. Town of Ticonderoga, 131
AD2d 919, 921, 516 NYS2d 368, 370 [3d Dept 1987] (“a dog is personal property and damages
may not be recovered for mental distress...”); Johnson v. City of New York, 20 Misc3d 1141(A),
872 NYS2d 691 [Supreme Court, Kings County 2008] (“a dog is personal property™); see also,
e.g., 26 U.S.C.A §6334(a)(2) (2006) (animals, including poultry and livestock are property
exempt from levy for unpaid taxes); 25 U.S.C.A. §453 (2006) (animals, including livestock are
personal property); 25 U.S.C.A. §640d-12 (2006); 12 U.S.C.A. §348 (2006): Gluckman v.
American Airlines, Inc., 844 FSupp 151, 158 [SDNY 1994] (“overwhelming authority...” that
pets are personal property); Fackler v. Genetzky, 595 NW2d 884, 891 [Supreme Court, Neb.
1999] (animals are regarded as personal property)). As personal property, there is no visitation

(see Bennett v. Bennett, 625 S0.2d 109 [District Court of Appeal of Florida, First District 1995]



(dog is personal property not subject to visitation)). The Court Below, however, proceeded with
the Hearing.

LI. The Court Below was requested to take judicial notice of the New York City
Department of Health and Mental Hygiene's registering and licensing of Lucy as a service dog.

The Court Below took judicial notice of the fact as follows:

Proceedings
21
2 ... I'have here documents
3 which I want the Court to take judicial notice of and
4 which I don’t want to surprise my adversary during
5 his visitation hearing. This is a certification that

6 the dog, Lucy, is a service dog for the plaintiff,

7 Margaret Healy.

8 There’s an elaborate process requiring proof

9 of a medical condition, which necessitates the use of
10 aservice dog. There’s a training program for the

11 dog to become a service dog and I have the letter and
12 the license of certification with me. I have a copy

13 for Mr. Alter, and also, a copy for the Court that I

14 intend to use and mark into evidence. Idid not

15 want, however, to spring it in the middle of the

16 proceeding at the point in time when we call Margaret

17 Healy.



18 THE COURT: Okay. Are we ready to proceed?

(Exhibit 3, p. 9). Based on the Court’s taking judicial notice of the New York City Department
of Health and Mental Hygiene’s registering and licensing of Lucy as plaintiff’s service dog,
plaintiff relied on her sworn-to Hearing testimony that her primary care treating physician, James
A. Underberg, M.D., had diagnosed her disability and treated this disability since 2006, and
prescribed Lucy as her service dog (id, at pp. 64-71). Plaintiff also testified about the process,
including training and medical evidence submitted to the New York City Department of Health
and Mental Hygiene and the service dog license and medal (id.) No further evidence, i.e., the
calling of and testimony of Dr. Underberg appeared necessary in light of the Court Below taking
Judicial notice of the registering and listing of Lucy as a service dog by the New York City
Department of Health and Mental Hygiene.

12 During the course of the Hearing, the letter by the Department of Health and
Mental Hygiene, dated January 3, 2012, registering and listing the dog Lucy as her service dog,
together with Lucy’s license as a service dog was admitted into evidence as Exhibit 1 at the
Hearing. (Exhibit 3, pp. 88-89) (plaintiff’s Exhibit 1 in evidence at the Hearing is attached
hereto as Exhibit 4).

13. On March 6, 2012, the parties appeared before the Court Below for summations.
(a true and accurate copy of the Certified Transcript of the Hearing before the Court Below taken
on March 6, 2012 is annexed hereto as Exhibit 5).

14. After the close of evidence and after summations, the Court Below, in deciding on

visitation, despite having had taken judicial notice during the evidentiary phase of the Hearing



and admitting into evidence that Lucy was a service dog registered and listed by the Department
of Health and Mental Hygiene surprisingly held:

“There is no medical evidence of the disability from

any medical professional. So, the Court does not

believe that the designation by plaintiff and

plaintiff’s counsel of Lucy as a service dog is such
that the Court must accept it.”

(Exhibit 5; p. 30, line 22 to p. 31, line 1). The Court Below plainly erred in stating that the
plaintiff and plaintiff’s counsel, not the New York City Department of Health and Mental
Hygiene, had designated Lucy as a service dog. The Court Below also plainly erred in, after the
close of evidence, and after having taken judicial notice, then refusing to take judicial notice of
what Her Honor had already taken judicial notice of, namely, the registering and listing of Lucy
as a service dog by the Department of Health and Mental Hygiene, and inexplicably disallowing
or not crediting plaintiff’s uncontradicted Hearing testimony of her disability and of her
physician who treated her disability and prescribing Lucy as her service dog.

15. The evidentiary proof that had been submitted to the New York City Department
of Health and Mental Hygiene, including the medical documentary evidence of plaintiff’s
disability (copy attached as Exhibit 6) would have been put in evidence had the Court Below,
during the evidentiary phase of the Hearing, before the close of evidence and before summations,
held that the Court Below was not taking judicial notice of what the Court Below was obligated
to do (Administrative Code of the City of New York §1-104(a); Sansivero v. Garz, 20 AD2d 723,
247 NYS2d 596 [2d Dept 1964] (pursuant to the Administrative Code, judicial notice of rules
and regulations of New York City officers and agencies is mandatory); People v. Patterson, 169
Misc2d 787, 646 NYS2d 762 [Supreme Court, Kings County 1996]). Additionally, Dr.

Underberg would have been called to testify to his fifteen (15) years of treating plaintiff and the



history of diagnosis and treating plaintiff’s disability and prescribing Lucy as her service dog
(Exhibit 6).

16.  In any event, the plaintiff testified as to her disability (Exhibit 3, pp. 64-71).
Plaintiff’s treating physician, James A. Underberg, M.D., submitted his letter to the New York
City Department of Health and Mental Hygiene attesting to plaintiff’s disability and need for
Lucy as her service dog. A true and accurate copy of the medical evidence is attached as
Exhibit 6. The Order of the Court Below is therefore erroneous, contrary to the law, against the
weight of the evidence, misapplying, misconstruing and misapprehending the law and evidence
and constitutes an abuse of discretion.

17. The second critical, novel and unprecedented issue is the consideration by the
Court Below of visitation of a dog which is well-settled to be personal property subject to a an
action in replevin (Freger, 29 AD3d at 516, 814 NYS2d at 702 [2d Dept 2006] (pets are personal
property limiting recoverable damages); Jason, 224 AD2d at 495, 638 NYS2d at 170 [2d Dept
1996] (“It is well established that a pet owner in New York cannot recover for emotional distress
caused by the negligent destruction of a dog.”); Schrage, 13 AD3d at 150, 788 NYS2d at 5 [ Ist
Dept 2004] (“pets are treated under New York law as personal property...”); Young, 78 AD2d at
616, 432 NYS2d at 390 [ 1st Dept 1980] (recoverable damages for death of passenger’s dog
limited); Fowler, 131 AD2d at 921, 516 NYS2d at 370 [3d Dept 1987] (““a dog is personal
property and damages may not be recovered for mental distress...”); Johnson, 20 Misc3d at
1141(A), 872 NYS2d at 691 [Supreme Court, Kings County 2008] (“a dog is personal
property™); see also, e.g., 26 U.S.C.A §6334(a)(2) (2006) (animals, including poultry and
livestock are property exempt from levy for unpaid taxes); 25 U.S.C.A. §453 (2006) (animals,

including livestock is personal property); 25 U.S.C.A. §640d-12 (2006); 12 U.S.C.A. §348



(2006); Gluckman, 844 FSupp at 158 [SDNY 1994] (“overwhelming authority...” that pets are
personal property); Fackler, 595 NW2d at 891 [Supreme Court, Neb. 1999] (animals are
regarded as personal property)).

18.  Furthermore, the Court Below also erred in rejecting the “best interests” standard
(Raymond v. Lachmann, 264 AD2d 340, 341, 695 NYS2d 308, 309 [ 1st Dept 1999] (applying
the standard of “best interests of the cat that it remain in home of possessory party where it had
lived for four years”)).

19. The Court Below also erred in creating a new legal standard and not enunciating
the new legal standard until after the close of evidence and after summations in the decision of
the Court Below. The Court Below enunciated the new legal standard “no deterrent in the way
of suspected harm either to Ms. Healy or to Lucy in ordering visitation,” in Her Honor’s decision
after the close of evidence and after summations (see p.31 lines 9-21 of the true and accurate
copy of Certified Transcript of the Judicially-Mandated Hearing, taken on March 6, 2012,
attached as Exhibit 5). Had the Court Below notified the parties that the new legal standard of
“no deterrent in the way of suspected harm either to Ms. Healy or to Lucy,” was created and
being applied, I would have called the veterinarian Marc Siebert, VMD, CVA, who has been
Lucy’s veterinarian most of her life. A true and accurate copy of Dr. Siebert’s Affidavit, sworn-
to the 15th of March, 2012, is attached as Exhibit 7. I would have, of course, elicited his
expertise and requested his expert opinion within a reasonable degree of veterinarian certainty.

20.  Also erroneous was the holding of the Court Below that visitation was based on a
finding of a likelihood of success on the merits of an action in replevin although the Hearing had
nothing to do with ownership, but solely visitation, defendants made absolutely no showing of

likelihood of success on the merits, there having been absolutely no discovery of and relating to



ownership, custody and possession the trier-of fact not yet having any opportunity to decide the

replevin issue, and it being well-settled that a dog is personal property for which visitation is

simply inapplicable .

21. The Court Below also erroneously considered or failed to consider or properly

weigh the evidentiary facts that Ms. Healy and Lucy would be harmed by visitation. The

following are evidentiary facts established at the Hearing:

the uncontradicted testimony is that the defendant Slaney O’Hanlon had
miserably failed to care for Lucy by abandoning Lucy, as an eight month-
old puppy to her two (2) brothers who were away attending college out-of-
state. The dogs were left alone, uncared for and unloved, without
veterinary care, training, etc. During all this time, defendants never
checked-in on Lucy or followed-up to ensure she was being properly cared
for.

the defendants never contributed any time, effort nor money for over two
(2) years to Lucy’s care, including, but not limited to food, training,
shelter, and/or veterinary care.

defendants admitted, by their pleading at J61, that Lucy has been in
plaintiff’s custody most of her life, and failed to properly weigh and credit
this crucial evidentiary fact (copy of marked pleadings is attached as
Exhibit 8).

it is undisputed that the defendant Slaney O’Hanlon has had no contact
with Lucy for over two years and made no effort to even visit her. At the
time that defendant left the home in Manhasset where she was living with
Lucy in September, 2009, Lucy was only eight months old. There is no
doubt that harm would occur if Lucy was not to remain with plaintiff
because she needed her service dog for her disability and because she had
exclusively loved, taken care of and trained Lucy continuously since Lucy
was abandoned by defendants. Allowing broad, unsupervised visitation
with strangers in an unfamiliar environment is obviously harmful to Ms.
Healy and Lucy.

as a dog grows and matures so does the dog’s attachment to the owner. It
would be traumatic for Lucy to be removed from the only home and
owner she knows and is familiar with and be brought to Upper Brookville,
New York twenty-nine (29) miles away every two weeks. There is no
evidence in the record with respect to specifically how the defendant
Slaney O’Hanlon is going to take care of Lucy, if at all, and what her daily
activities will be. Other than her general statement that the house where

10



she lives has open space outside in the yard, there is no evidence with
respect to how this environment will contribute to Lucy’s health and
happiness.

. in stark contrast, plaintift testified that she is retired and devotes her full-
time attention to the care and maintenance of Lucy. Plaintiff walks Lucy
three (3) miles per day and it is undisputed that she takes excellent care of
her.

. plaintiff personally trained Lucy for two (2) years to be her service dog,
and Lucy underwent extensive expert service dog training by a certified
expert trainer to be plaintiff’s service dog and as a result the bond between
Lucy and plaintiff has become even stronger unique and very special.

. plaintiff testified that Lucy gets car sick and the round trip car ride from
Queens to Upper Brookville every two weeks cannot be good for Lucy.

o the Court Below failed to take note of the means that defendants employed
to take Lucy from plaintiff. They engaged in violent road rage against
plaintiff and menacingly descended on her apartment in September, 2011
and sought to force their way into the building thus leading to both police
involvement and a Temporary Restraining Order being entered against
them in this action based on the threat to physical safety they posed to
plaintiff. Since they came to Court with unclean hands, the Court Below
should not have sanctioned the defendants’ abandonment of Lucy and
inappropriate and unlawful methods of obtaining possession by allowing a
broad, unsupervised visitation of two (2) weeks interval duration.
22.  Plaintiff appeals as of right from the Order of visitation because the Order of the
Court Below is a result of defendants’ application or cross-motion for visitation made on notice
and a Hearing was held with respect to same. However, if the defendants assert that the Order of
the Court Below is not appealable as of right, and the Court accepts the defendants’ assertion,
plaintiff then, respectfully, requests leave to appeal in light of the unprecedented novel issues
presented here, including allowing visitation to preempt the plaintiff’s right guaranteed by
statute, the Civil Rights Law §47-b to have her service dog in her immediate custody; allowing

visitation of personal property for the very first time in the history of New York jurisprudence,

the creation of a new legal standard for visitation of a dog, namely, “no deterrent in the way of

11



suspected harm to either Ms. Healy or Lucy,” and the irreparable harm that would be caused in
the event that the stay is not granted.

23.  The emergent nature of the stay sought herein is that plaintiff and Lucy will be
irreparably harmed if visitation commencing on March 24, 2012 is allowed.

24.  The relief requested herein has not been made to this or any other Court.

WHEREFORE, plaintiff respectfully requests that the Court stay the March 6, 2012

Order of the Court below, and such other and furth%g relief as the Court deems just and prop

Y

resn

o
1 i
o

fﬁﬁ%@

Michael J. Devereaux, Esq.

Sworn to before me this
19th day of March 2012

Notary Public

12
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

.................................................................................. X
MARGARET HEALY, Index No.: 21646/11

plaintift, NOTICE OF APPEAL

- against —
SLANEY O'HANLON and SUSAN McCARTHY,

defendants,

COUNSEL:

PLEASE TAKE NOTICE, that plaintiff MARGARET HEALY, by and through her
attorneys DEVEREAUX, BAUMGARTEN, 39 Broadway, Suite 910, New York, New York
10006, hereby appeals to the Appellate Division of the Supreme Court of the State of New York,
Second Judicial Department, from each and every part of the Order of the Supreme Court, Kings
County, [AS Part 32 (Hon. Yvonne Lewis, J.S.C.), dated March 6, 2012, entered on March 14,
2012, and served upon all parties with Notice of Entry on March 14, 2012. A copy is annexed
hereto as Exhibit “A”.

Dated: March 14, 2012 A,
New York, New York ] 720 N
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Michael J. Devereaux, Esq.
DEVEREAUX, BAUMGARTEN
Attorneys for Plaintiff, MARGARET
HEALY
39 Broadway, Suite 910
New York, New York 10006
(212) 785-5959 (T)
(212) 785-4487 (F)
TO:  Stanley Alter, Esq.

ALTER & ALTER LLP

Attorney for Defendants, SLANEY

O"HANLON and SUSAN McCARTHY

300 East 42" Street, 10" Floor

New York, New York 10017

(212) 867-7777
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Hon, U\/ G\)'QE L@MLS

Justice

At an LA.S. Trial Term, Pn.r; ZT the Supreme
Court of the State of New York, held in and for the
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Civic Center, Borough of Brooklyn, Clty and State
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AFFIDAVIT OF SERVICE BY MAIL

STATE OFNEW YORK )
COUNTY OF NEW YORK ; >

JONATHAN PALADINI, being duly sworn, deposes and says: Deponent is not a party to
the action, is over 18 years of age and resides in Kings County, New York.

On March 14, 2012, deponent served the within

. NOTICE OF APPEAL with RADI, and with EXHIBIT A (notice of entry, order,
and affidavit of service)

Upon:

Stanley Alter, Esq.

ALTER & ALTER LLP

300 East 42nd Street, 10th Floor

New York, New York, 10017

by depositing true copies of the same in a post-paid wrapper, in an official depository under the
exclusive care and custody of the United States Postal Service within the State of New York,

properly addressed to each of said attorneys at the above address designated by them for those

purposes.

Sworn to before me this
l4th day of March, 2011

Ay

il 3 et
A A )T e FE/LAEAUX

Notary Public e Coun .

Y 1A
! e Y |
a5 ivEen O, LN

Commiansi




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
MARGARET HEALY, : Index No.: 21646/11
plaintift,
- against ~
SLANEY O'HANLON and SUSAN McCARTHY,
defendants,
.................................................................................. X

NOTICE OF APPEAL with RADI, and with EXHIBIT A
(notice of entry, order, and affidavit of service)

DEVEREAUX BAUMGARTEN

39 BROADWAY, Suite 910

NEW YORK, NEW YORK 10006
TEL. (212) 785-5959 (T) / FAX (212) 785-4487 (F)



JPREME COURT OF THE STATE OF NEW YORK
JUNTY OF KINGS

ARGARET HEALY, [ndex No.: 21646/11

Plaintft, T ICE OF ENTRY
- against —
ANEY O'HANLON and SUSAN McCARTHY,

defendants,

OUNSEL:
PLEASE TAKE NOTICE that the within is a true copy of the stamped Decision and
‘der of The Honorable Yvonne Lewis, J.S.C., dated March 6, 2012, and duly entered in the

unty Clerk’s Office on March 14, 2012,

ted: March 14, 2012
New York, New York

3 1.
(IDUNPEIS)

Michael J. Devereaux, Esq.

DEVEREAUX BAUMGARTEN

Attorneys for Plaintiff, MARGARET

HEALY

39 Broadway, Suite 910

New York, New York 10006

(212) 785-5959 (T)

(212) 785-4487 (F)

N

' Stanley Alter, Esq.
ALTER & ALTER LLP
Attorney for Defendants, SLANEY
O'HANLON and SUSAN McCARTHY
300 East 42" Street, 10™ Floor
New York, New York 10017
(212) 867-7777
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AFFIDAVIT OF SERVICE BY MAIL

TATE OF NEW YORK )
) ss.:

OUNTY OF NEW YORK )

JONATHAN PALADINI, being duly sworn, deposes and says: Deponent is not a party to
e action, is over 18 years of age and resides in Kings County, New York.

On March 14, 2012, deponent served the within

NOTICE OF ENTRY

on:

wley Alter, Esq.

.-TER & ALTER LLP

J East 42nd Street, 10th Floor
w York, New York, 10017

depositing true copies of the same in a post-paid wrapper, in an official depository under the
lusive care and custody of the United States Postal Service within the State of New York,

perly addressed to each of said attorneys at the above address designated by them for those

—=
poses. /

{_JONATHAN PALABINI

orn te before ine this
1day of March, 2011




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
.................................................................................. X
MARGARET HEALY, [ndex No.: 21646/11
plaintiff,
- against —

SLANEY O'HANLON und SUSAN McCARTHY,

defendants,
.................................................................................. X

NOTICE OF ENTRY

DEVEREAUX BAUMGARTEN

39 BROADWAY, Suite 910

NEW YORK, NEW YORK 10006
TEL. (212) 785-5959 (T) / FAX (212) 785-4487 (F)



EXHIBIT 2



Court of the State\o}"

New York,
County of Kings, located a 360
Adams Stre'et, Brooklyn, New York
~on the J_@’_d%iay of September 2011
HON. SYLVIA G.ASH
Present: Hon,
IS.C.
SUPREME COURT OF THE STATE OF NEw YORK
COUNTY OF KINGs
.................................................................................. X
MARGARET HEap Y, IndexNo.: 274 ()
. Plaintif, EMERGENT ORpgp
- dgainst - TO SHOw CAUSE
SLANEY O’HANLON and SUSAN McCARTY Y,
defendantg
................................................................................. X
Upon reading the plaintity
0

S sworn-to verified Complaint, Swomn to op September 22,
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3. Restraining them from harassing, threatening or intimidating plaintitf or her
husband;

4. Restraining them from taking any further action to obtajn possession of plaintiff's

log, Lucy, during the pendency of thjg action;

s. And such other and further re|

ief as the Court deems just and proper under the
‘lrcumstances,

Sufficient reason therefore, |

aney O’Hanlon and Susan McCarthy on or before
7%

tember 422011, be deemeq good and sufficient service,

ENTER:

0 L\
JS.C.
HON. S¥1a 6 gy




Mail Message Jeft by Susan McCarthy O'Hanlon
4211) on 9-16-2011 at about 1:05 PM on home telephone of

Walter Healy at 718—625-6631
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS

X
MARGARET HEALY, Index No.:

PIRINGfL, bR IFIED COMPLAINT
- against —
SLANEY O’HANLON and SUSAN McCARTHY,
defendants,
X

MARGARET HEALY, by and through her attorneys, Devereaux, Baumgarten, with

offices at 39 Broadway, Suite 910, New York, New York 10006, hereby avers as follows:
THE PARTIES

1. Plaintiff Margaret Healy (“Margaret Healy”), is a resident of the State of New
York, City of New York, County of Kings.

2. Defendant Slaney O’Hanlon (“Ms. O’Hanlon”), is an individual residing in
Queens County, New York at 39-23 213th Street, #2F, Bayside, New York 11361-2054.

3. Defendant Susan McCarthy (“Ms. McCarthy”), is an individual residing in
Queens County, New York at 39-23 213th Street, #2F, Bayside, New York 11361-2054.

NATURE OF THIS ACTION

4, Margaret Healy is and has been the rightful owner of a dog named Lucy
(hereinafter “Lucy™), for most of Lucy’s life living in Kings County, New York.

5. On about September 13, 2011, Ms. O’Hanlon wrongfully demanded that Margaret
Healy turn over Lucy because she wrongfully claimed that she was the rightful owner of Lucy.

6. Because Lucy was not turned over to Ms. O’Hanlon, both Ms. O’Hanlon and Ms.
McCanhy began an aggressive and illegal campaign of aggravated harassment against Margaret

Healy in an effort to intimidate her into giving Margaret Healy’s dog Lucy to Ms. O’Hanlon.



7. This complaint seeks a declaratory judgment that Margaret Healy is the rightful
owner of Lucy, a temporary restraining order and an order of protection preventing Ms.
McCarthy and Ms. O’Hanlon or their agents and/or representatives from communicating with
Margaret Healy or her husband in any way, except through counsel, preventing them from going
to Margaret Healy’s residence and taking any further actions to obtain Lucy during the pendency
of this lawsuit,

8. This action also seeks monetary damages for Margaret Healy’s mental anguish

and pain and suffering resulting from Ms. McCarthy’s unlawful assault and harassment.

9. The relief herein sought has not been made before nor ever made to any other
Court or Judge.
FACTS COMMON TO
ALL CAUSES OF ACTION

10.  Margaret Healy is and has been a resident of Kings County, New York for over

twenty (20) years.

11. Lucy was purchased by Margaret Healy S brother

12 Margaret Healy s brother; at all relevant tzmes owned erey untrl Margaret
Healy’ s brother gave Lucy to his srster Margaret Healy.
13. Margaret Hcaly s brother gave Lucy to Margaret Healy because Margaret Healy
would afford and has afforded Lucy a great loving, caring, and stable life for most of Lucy’s life,
14, Margaret Healy licensed Lucy, with license number 3070403. A true and

accurate copy of the license is attached as Exhibit 1.

15, Margaret Healy vaccinated Lucy. A true and accurate copy of the Certificate of

Vaccination is attached as Exhibit 2.



16.  Margaret Healy is and has been acting in the best interests of Lucy most of Lucy’s
entire life,

17.  Lucy has spent most of her life with Margaret Healy.

18.  Lucy has lived with Margaret Healy in Kings County, New York for most of
Lucy’s life.

19.  Lucy has been cared most of her life by Margaret Healy.

20.  Margaret Healy is caring for Lucy.

21.  Margaret Healy has been caring for Lucy for most of Lucy’s life.

22, Margaret Healy has licensed Lucy and purchased the licenses for Lucy for most,
if not all, of Lucy’s life.

23.  Margaret Healy holds the license for Lucy.

24.  Lucy’s license is in Margaret Healy’s name as her owner.

25.  Lucy is Margaret Healy’s daily companion.

26.  Lucy is Margaret Healy’s moming companion.

27.  Lucy is Margaret Healy’s noon time and afternoon companion.

28.  Lucy is Margaret Healy’s evening companion.

29.  Lucy is Margaret Healy’s night time companion.

30.  Lucy has been Margaret Healy’s daily companion for most of Lucy’s life.

31, Lucy has been Margaret Healy’s morning companion for most of Lucy’s life.

32, Lucy has been Margaret Healy’s noon time and afternoon companion for most of
Lucy’s life.

33, Lucy has been Margaret Healy’s evening companion for most of Lucy’s life.

34.  Lucy has been Margaret Healy’s night-time companion for most of Lucy’s life.



33.

week.

36.

Lucy and Margaret Healy are generally together 24 hours a day, seven days a

Lucy and Margaret Healy are generally together 24 hours a day, seven days a

week for most of Lucy’s life.

37.

38.

home.

39.

40.

41.

master,

42.
43,
44,

45.

life.

2
i
48,
49,
Lucy’s life.

50.

Margaret Healy provides excellent care for Lucy.

Lucy has prospered living with and being in Margaret Healy’s loving care and
Margaret Healy has provided excellent care to Lucy for most of Lucy’s life.
Lucy is known in and around the community to be Margaret Healy’s companion.

Lucy looks to Margaret Healy for direction, as her companion, owner and/or

Margaret Healy feeds Lucy all her meals.

- Margaret Healy has always fed Lucy all her meals throughout most of Lucy’s life.

Margaret Healy keeps Lucy clean and in excellent health.

Marga;‘retgHealy has kept Lucy élean and in excellent health for most of Lucy’s

- Nobody has cared for Lucy other than Margaret Healy for mest of Fuey’s life. -

Nobody has fed Lucy other than Margaret Healy for most of Lucy's life.
Margaret Healy has afforded veterinary care for most of Lucy’s life.

Nobody other than Margaret Healy has provided veterinary care for most of

Nobody other than Margaret Healy has seen to Lucy’s needs, including Lucy’s

recreational needs and walking needs, for most of Lucy’s life.

51,

Margaret Healy and Lucy have emotionally bonded.



Lucy’s life.

Lucy’s life.

64,

life.

Lucy.

52.
53.
54.

55.
56.

57.
58.
.
6.

g,

65.

66.

67.

68.

69.

70.

Lucy is Margaret Hcaly s companion ;Q a0

Margaret Healy and Lucy have socially bonded.
Margaret Healy has emotional and social attachments and bonds with Lucy.
Margaret Healy has seen after all of Lucy’s needs for most of Lucy’s life.

Lucy accepts Margaret Healy as her companion, owner and master for most of

Margaret Healy has looked after and ensured Lucy’s health throughout most of

Margaret Healy never abandoned Lucy.

Margaret Healy never lost Lucy.

 Margaret Healy nover abysed Lucy,
’Lucy is m Margaret Healy s custody
Lucy has been in Margaret Healy 8 cusmdy for most of Lucy s hfe.

Margaret ﬁcaly a‘ms Lucy

Margaret Healy is Lucy s companlon

Margaret Healy has trained Lucy over most of Lucy’s life.
Lucy has been trained and/or educated by Margaret Healy.
Lucy obeys Margaret Healy.

Margaret Healy provides a stable environment for Lucy.

Margaret Healy has provided Lucy with a stable environment for most of Lucy’s

Margaret Healy is and has been an excellent companion, owner and/or master to



71.  Margaret Healy has and, at all relevant times, will always provide a stable
environment for Lucy.

72.  Margaret Healy has and, at all relevant times, will have the financial means to
care for and provide a stable environment for Lucy.

73.  On Friday, September 16, 2011, Ms. McCarthy called Margaret Healy.

74, On Friday, September 16, 2011, Ms. McCarthy called Margaret Healy and left a
voice mail message on Margaret Healy’s home telephone answering machine.

75. On Friday, September 16, 2011, Ms. McCarthy left a voice mail message for
Margaret Healy on Margaret Healy’s home answering machine that was threatening, foul,
abusive, replete with curses, hatred and intimidation.

76.  Complaint Report No. 5013 was taken by the Police Department at the 54th
Precinct, 301 Gold Street, by Police Officer Simlet, Shield # 29374, A true and accurate copy of
the complaint is attached as Exhibit 3.

77.  The crime charged is aggravated harassment.

78. A true and accurate copy of the transcription of the tﬁieétening and Jintiﬂriidatir‘lg' |
voice mail message 1¢ft by defendants is ;}ttap{ygd as Expibi‘t 4. P ,

79 M;:: O'Hanlon and Ms. McCarthy then escalated tiieir campz;ign of threats and
intimidation against Margaret Healy.

80.  Qn Friday, September 16, 2011, Ms. McCarthy and Ms. O’Hanlon physically and
personally accosted, threatened and intimidated Margaret Healy at Margaret Healy’s home.

81.  Ms. McCarthy and Ms. O’Hanlon misrepresented and lied to Margaret Healy’s
doorman telling him that they had an “appointment” with Margaret Healy.

82.  Ms. McCarthy and Ms. O’Hanlon never had an appointment to meet with

Margaret Healy on Friday, September 16, 2011.



83.  Ms. McCarthy and Ms. O’Hanlon called the Police on Friday, September 16,
2011.

84.  The Police came to Margaret Healy’s residence on Friday, September 16, 2011.

85.  The Police refused to force Margaret Healy to allow or permit defendants
entrance or access to Margaret Healy’s residence.

86.  Ms. McCarthy and Ms. O’Hanlon then escalated their campaign of threats and
intimidation against Margaret Healy.

87. On Friday, September 16, 2011, Ms. McCarthy deliberately and recklessly drove
after Margaret Healy in “road rage,” against Margaret Healy.

88.  Ms. McCarthy drove perilously close to Margaret Healy threatening and
intimidating her with Ms. McCarthy’s huge SUV.

89.  Margaret Healy was, at all relevant times, threatened and intimidated, and drove
to the Police Precinct whereupon Ms. McCarthy drove off.

90. A temporary restraining order and Court-Order of protection is necessary to
protect Margaret Healy, and her husband and her dog Lucy against the defendants during the

pendency of this lawsuit.

AS AND FOR A FIRST CAUSE OF
ACTION A TEMPORARY
RESTRAINING ORDER

" 0l.  Plaintiff repeats, reiterates, realleges and incorporates-by-reference cach and
every averment contained in Y “1” through “90,” with the same force and effect as if actually
and fully set forth herein.

92.  That the Court is, respectfully, requested to grant plaintiff a temporary restraining
order against the defendants enjoining or restraining them from further taking any action to take

custody and/or possession of Margaret Healy’s dog Lucy and threatening and/or intimidating



Margaret Healy and/or her husband, and from being in and around plaintiff’s residence and

neighborhood of Brooklyn Heights, New York.
AS AND FOR A SECOND CAUSE OF

ACTION FOR AN ORDER OF
PROTECTION

93.  Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
every averment contained in §§ “1” through “92,” with the same force and effect as if actually
and fully set forth herein.

94.  That the Court is, respectfully, requested to grant plaintiff an order of protection
against the defendants enjoining or restraining them from further taking any action to take
custody and/or possession of Margaret Healy’s dog Lucy and threatening and/or intimidating
Margaret Healy and/or her husband, and from being in and around plaintiff’s residence and
neighborhood of Brooklyn Heights, New York.

AS AND FOR A THRID CAUSE OF
- ACTION FOR DECLARATORY
JUDGMENT

85,  Plaintiff repeats, reiterates, realbges and incorporates-by-reference each and
every averment contaibed in 09 “1" through “‘94,” with the same force and effect as if actually
and fully set forth herein, | ‘

96.  That the plaintiff be granted a declaration that plaintiff is the rightful sole owner
of her dog Lucy and that defendants have no rights.

AS AND FOR A FOURTH CAUSE OF
ACTION FOR MONETARY DAMAGES

97.  Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
every averment contained in Y “1” through “96,” with the same force and effect as if actually

and fully set forth herein.



98. That defendants committed repeated aggravated harassment, threats and
intimidation against the plaintiff,
99.  The defendants put plaintiff in fear for her safety; the safety of her husband and;
the safety of her dog, Lucy.
100.  The defendants proximately caused plaintiff monetary damages, including
punitive damages, of no less than $500,000.00.
101, The relief herein requested has not been previously made to the Court and/or any
other Court or Judge.
WHEREFORE, the Court is respectfully requested to grant plaintiff judgment, together
with such and other and further relief as is just and proper in the Court.
Dated: September 22, 2011 W M 7
New York, New York ] f ) At
Michael J. Devereaux, Esq.
DEVEREAUX BAUMGARTEN
Attorneys for Plaintiff MARGARET HEALY

39 Broadway, Suite 910
New York NY 10006

TO: SUSAN McCARTHY O’HANLON
39-23 213th Street, #2F
Bayside, New York 11361-2054

SLANEY O’HANLON
39-23 213th Street, #2F
Bayside, New York 11361-2054



CLIENT VERIFICATION

STATE OF NEW YORK )
) ss:
COUNTY OF NEW YORK )

Margaret Healy being duly sworn, deposes and says:
I 'have read and know the contents of the foregoing complaint. The same is true to my
knowledge, except as to those matters therein stated to be alleged upon information and belief

and as to those matters, I believe them to be true.

Sworn to before me this
1Y dayof September 2011

(174'./(»4/ Od ~—— ¢

Notary Public

MICHAEL J, DEVEREAUX
State of New York
Notary Pubﬂcw

Cou
com?;‘;ahﬁodmw okes)”
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS- CIVIL TERM-PART 32

MARGARET HEALY,

Petitioner, :INDEX NO.

-against- 121646/11
SLANEY O'HANLON and :
SUSAN MC CARTHY, :
Respondents. :
_____________________________________ %
H ARING

BEFORE:

360 Adams Street
Brooklyn, N.Y. 11201
February 23, 2012

HONORABLE YVONNE LEWIS
Judge.

APPEARANCES:

MICHAEL J. DEVEREAUX and ASSOCIATES,

39 Broadway Suite 910

New York, New York 100086

BY: MICHAEL J. DEVEREAUX, ESQ.
BY: THOMAS J. CHAVES, ESOQ.

For the Petitioners

STANLEY ALTER, ESQ.

300 East 42nd Street 10th Floor
New York, New York 10017

For the Respondents

LISA L. DIMINO, RPR
SENIOR COURT REPORTER

PC
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THE CLERK: Okay. In the matter of Healy
versus O'Hanlon, Index Number 21646 of '1l. State
your appearance for the record. Start with the
plaintiff.

MR. DEVEREAUX: Michael J. Devereaux,
attorney for plaintiff.

MR. ALTER: Stanley Alter, attorney for the
defendant. Good afternoon.

MR. DEVEREAUX: Good afternoon.

THE COURT: Good to see you, I think. I need
to talk to counsel first at the bench.

MR. DEVEREAUX: Sure.

(Bench conference held off the record.)

THE COURT: You are before the Court on a
request for preliminary injunction, and I'm ready to
proceed on a hearing to determine whether or not
preliminary injunction is warranted in this case.
Are you ready to proceed?

MR. ALTER: If your Honor please, I got back
to my office, I left the court yesterday, and didn't
get to my office until about twelve o'clock. And
sitting on my desk was an urgent letter addressed to
me saying that the plaintiff is going to withdraw
their motion. And 1 think, if my recollection is the

basis for the withdrawals, the fact that my clients
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Proceedings 3
have not gone near the premises or spoken to the
plaintiff since the institution of this proceeding
and that they understand that I'm going to go forward
Or want to go forward with the aspect of my client
having some sort of custody or-- pardon me for using
the word "custody", some sort of time with her pet,
with her dog.

Now, they also graciously tell me that the
day after we're in court and spent the morning, that
they would consent to the letter of Mr. Scharoff
going into evidence without the need of Mr. Scharoff
being present. and I take that, I take their
withdrawals fine, that saves everybody time.

But, I tell you, very frankly, your Honor, it
also goes to another level, it shows the sad nature
of this motion, the waste of everybody's time
yesterday and today, judge.

THE COURT: People make determinations based
upon circumstances and happenings. It seems to me
that they may have decided after yesterday's
proceedings to do what they did as opposed to that
having been a waste of time. It may have been the
use of time that got them to that position.

MR. DEVEREAUX: May I be heard, judge?

THE COURT: Absolutely.
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MR. DEVEREAUX: I think he's referring, I'm
not sure, to the motion to quash. Again, we never
received-- statutory notice requires 203(a), with all
due respect, you don't have to notify your adversary
of a trial subpoena. Since 2003, you have to notify
your adversary of a trial subpoena. He never
provided any notice to us. The only way we found out
about it, I found out about it through my client,
through the non-party-- strike that. I never found
out from my client. |

I found out, Mr. Walter Healy who called me
up and said, are you aware of & subpoena having been
served, a trial subpoena having been served on a
non-party. I said, no, we haven't received any such
notice, I imagine I will get notice. So, we have no
offer of proof. It doesn't comply with the statute
mandated. It's non-waiveable, it's not something
that's only allowed-- that I have to comply with and
Mr. Scharoff doesn't have to comply with it, we have
to comply with it. TIt's non-waiveable. That's one
reason we made the motion to guash.

Also, it appears that the letter or whatever
he's trying to do with Mr. Scharoff is absolutely
irrelevant to any visitation or custody-- visitation

issue. Certainly, custody is not an issue right now.
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It can't be at this preliminarily stage. We cannot
pull a My Cousin Vinny and accelerate through the
trial and forget about discovery and everything else.
You have to do it in an orderly progressive fashion.

I received a non-party trial subpoena,
judicial subpoena, not signed by the Court. We don't
know what he wants Mr. Scharoff for. Now he's saying
that I must have known we want Mr. Scharoff for a
letter.

THE COURT: I thought it was just consented
to, the entry of a letter.

MR. DEVEREAUX: We made that speculation on
our own. We decided, you know what, we don't know
what he wants Mr. Scharoff for, it can't be any issue
related to visitation. Maybe he wants it for this
letter that has nothing to do with visitation, let's
cut to the quit, we'll admit it in.

THE COURT: Well, if we're there --

MR. ALTER: I --

THE COURT: Stop. I started talking. vYou
need to stop. Thank you. What I need from you all
is to proceed forward and we're proceeding. If we're
not proceeding and we don't need Mr. Scharoff,
perhaps he might like to leave.

MR. DEVEREAUX: Tt's his subpoena, judge. T
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didn't subpoena --

MR. ALTER: Your Honor, we're already arguing
a subpoena issue.

THE COURT: We're not rearguing the subpoena
issue.

MR. ALTER: Because very frankly, Mr.
Devereaux sent me a letter outlining the terms of the
subpoena, had it in his possession and asked me to
respond, if I would withdraw the subpoena.

MR. DEVEREAUX: Yes. I am required to do
that.

MR. ALTER: So, the claim --

THE COURT: You need to talk one at a time.

MR. ALTER: So, the claim he didn't know
anything about the subpoena, judge, is a little
ludicrous; however, I have in my hand the letter that
I was referring to dated February 22nd withdrawing
their motion.

THE COURT: Let me do this again. Start all
over. I need to know whether or not you're ready to
proceed. I heard your recitation about the subpoena.
You did not answer the question if you're ready to
proceed and to what extent you want to proceed or
don't. That's all I want to hear from you after he's

done.
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MR. DEVEREAUX: Yes, your Honor.

MR. ALTER: Your Honor, I'm ready to proceed
on the issue of visitation with the dog.

THE COURT: Only on that issue?

MR. DEVEREAUX: Yes. They're withdrawing,
according to them.

THE COURT: Go ahead.

MR. DEVEREAUX: Your Honor, I would let my
counsel who I will speak for now-- we're withdrawing
the order to show cause. I have an affidavit from my
client consenting.

THE COURT: Order to show cause in its
entirety?

MR. DEVEREAUX: In its entirety. And
therefore, we believe and I think there's no
predicate for a visitation issue which was never
made, I believe he may have brought it up orally,
but there's certainly no papers on it and there's no
application before this Court or notice of motion or
Cross-notice of motion made downstairs.

So, there's no jurisdictional predicate for
the consideration of a visitation issue, which goes
beyond the scope of the order to show cause and we
believe goes beyond the scope of any hearing right

now. If he wants to address a visitation issue, he
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should do it on papers, and we'll have a hearing
before the Court on the papers.

I don't believe there's a predicate right now
for him to be asking for visitation when the order to
show cause was withdrawn.

THE COURT: You may want to address a possible
determination of the Court that withdrawal of this
motion is purely for the reason to escape the
jurisdiction of the court on issues that you do not
wish to address. 2and if it's only to that end, then
the Court might not determine that you can withdraw.

MR. DEVEREAUX: I agree.

THE COURT: Determine that you cannot
withdraw.

MR. DEVEREAUX: Certainly I have the
affidavit and that's one of the things I thought your
Honor may be concerned with. It's the
cost-effective-- that's here, your Honor, the
cost-effectiveness of it and also the reality of it
is since the incidents occurred and since we received
from Judge Ash the temporary restraining order, there
have been no further incidents.

We cannot believe that any other incidents
will be occurring, but if they do, we Certainly will,

without prejudice, of course, do another order to
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show cause for restraint. We cannot imagine, we hope
reasonably that these-- that people are reasonable
and incidents won't occur again.

S0, cost-effectiveness is, let's proceed,
let's get on with the issues in the case, and let's
get this going in an orderly fashion. We still don't
have an answer. I believe we don't have any
discovery yet. That's what we're looking for. 1It's
not done just for that purpose.

However, truth be told, judge, I didn't
make-— the scope of the order to show cause is the
scope and they're bringing up something outside that
scope and it's inappropriate to that extent. So,
there is-- we would have that issue regardless, and
it's preserved for appeal. I believe Mr. Chaves told
me it's preserved for appellate review. It goes way
beyond any scope right now, there's no basis for a
visitation issue when he hasn't made a written notice
of motion for that issue, for that relief. I don't
believe it's in the complaint, in his answering
papers. In the counterclaim, he asked for custody,
not visitation.

MR. ALTER: May I be heard, judge?

THE COURT: I think you are fine.

Historically, visitation is an item under custody.
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Custody at issue, visitation is at issue.

MR. DEVEREAUX: And T agree with you,
visitation, custody is at issue, but not at this
point in time; however, if your Honor deems it to be
an issue at this point in time, we're ready to
proceed on that visitation issue, but we have our
objections respectfully preserved.

THE COURT: Absolutely.

MR. DEVEREAUX: One of the things, whatever
you want to do, your Honor, I don't want to jump the
gun.

THE COURT: I'm listening. You're done?

MR. DEVEREAUX: I think I answered your
questions; is that correct?

THE COURT: All right. To the extent that the
issue of the visitation has come before this Court on
this order to show cause, the Court will hear that
issue. All other aspects of the order to show cause
can be withdrawn.

MR. DEVEREAUX: Okay. Just to clarify for the
record, I'm sorry, judge, it's our order to show
cause did not deal with visitation, did not bring up
Or request or have anything to do with visitation, so
I've just got to make that clear for the record.

THE COURT: You think the record's not clear?

10




1 Proceedings 11
2 MR. DEVEREAUX: Can Mr. Scharoff be released?
3 THE COURT: Absolutely.
4 MR. ALTER: No.
5 MR. DEVEREAUX: I'm sorry?
6 MR. ALTER: I have some questions to ask Mr.
7 Scharoff.
8 THE COURT: With respect to visitation?
9 MR. ALTER: That's correct, your Honor.
10 THE COURT: I need an offer of proof.
11 Counsel, outside, outside in the hallway.
12 (The following takes place out of the
13 courtroom.)
14 THE COURT: I want an offer of proof as to why
15 Mr. Scharoff has to stay.
16 MR. ALTER: Fine. Your Honor, the question
17 involved --
18 THE COURT: Scharoff,
19 MR. ALTER: The question is a matter-- is
20 ownership and abandonment of the dog. The Nassau
21 County divorce action occurred or commenced in August
22 of 2009. I, after getting custody and slating
23 permission to go down to Baltimore to the school,
24 made a demand upon Mr. Scharoff for the return of the
25 dogs. Mr. Scharoff in writing wrote a letter to me
26 acknowledging that Slaney is the owner, she got the
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dog as a gift from her father, and then recites a
whole history of how this dog is going to be cared
for in her absence.

And then there's one paragraph that says that
when Slaney is capable of taking care of the dogs,
Mr. O'Hanlon and her father will make arrangements to
have the dogs returned to her. That's Mr. Scharoff,
Mr. Healy's co-counsel. So, he can't-- they can't
claim that they --

THE COURT: What are the questions you need to
ask him?

MR. ALTER: I want to ask him if he, in fact,
this letter was in response to my inquiry to get the
dogs back. I want to ask him if he had any
conversations with Ms. Healy, who's not his client,
as to what was the nature of her getting the dogs,
and whether he had a conversation with Mr. Healy
concerning --

THE COURT: All that goes to the ultimate
issue, not to visitation?

MR. ALTER: It goes to the issue, judge, that
she has an interest in these dogs. She, in fact,
owns these dogs and she has a right to be with these
dogs until the ultimate issue is determined.

THE COURT: All that is clear from --

12




1 Proceedings ] 13
2 MR. ALTER: It's --

3 THE COURT: --from the letter?

4 MR. ALTER: If it's clear from the letter,

5 your Honor?

6 THE COURT: Not that she has a right to

7 visitation, that's the ultimate issue right here.

8 MR. ALTER: That's the issue before you,

9 right.
10 THE COURT: But that she has an interest,

11 based on what you just said-- I didn't read the
12 letter, if it says what you said, it says it's clear
13 she has an interest in the dogs and I don't see at
14 this point a reason to ask the questions that you
15 indicate you want to ask of him.

16 MR. ALTER: I just want to make sure that this
17 letter was written in response to my request for the
18 return of the dogs because this --
19 THE COURT: There's nothing that will prove
20 that in that letter.
21 MR. ALTER: That's right.
22 MR. CHAVES: Thomas Chaves on behalf of
23 plaintiff. Just, very briefly, 'cause we don't want
24 to go through an endless rehash that's already been
25 spoken about, the concern that I have at this point
26 in time, given the procedural history of the case, 1is
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that first we can stipulate that a dog under New York
law is property. Now we veered into this idea of
visitation of the property. And your Honor indicated
yesterday a willingness to consider making new law in
the area because I think we can all agree there isn't
any precedent now which would even allow for that
consideration.

Now, moving from that as the baseline, 1in
terms of what the issues are with respect to whether
the person should have visitation or not have
visitation, it's been spoken about in this context in
this courtroom as visitation and custody. And that's
more akin to what happens with matrimonial actions
where there are minor children involved.

So, 1f that's really what we're going to be
involved with, the real issue is whether she's
entitled to visitation, and considering whether she
is or not, her disputed ownership one way or the
other is not, in my view, relevant. No one's
disputing in this case that she claims that she's the
owner of the dog. She says, I'm the owner of the
dog. No one's disputing that.

THE COURT: So, that is not the issue, you're
saying claims as opposed to--

MR. CHAVES: Right.

14
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THE COURT: Excuse me.

MR. CHAVES: I'nm sorry.

THE COURT: Are You saying that no one's
contesting the fact that she owns the dog?

MR. CHAVES: No. The Opposite, no one's
disputing that she claims she owns the dog.

THE COURT: Right. That's not sufficient. In
other words, My position is on behalf of plaintiff,
that if visitation is even going to be allowed, which
was strenuously objected to, that the real standard
should be what's in the best interest of the dog and
that has nothing to do with who the owner of the dog
is at this particular moment moving forward.

In other words, ultimately, if a jury
determines that Slaney, the defendant, is the owner
of the dog, then the ownership gets transferred and
she gets possession of the dog. My understanding of
what this application is-- see, we don't have any
papers, so it's very difficult to kind of surmise
what's even being suggested. It's very vague. vou
need to be direct and to the point, all that extra
Stuff.

MR. CHAVES: Direct and to the point is if
we're even going to deal with the issue of

visitation, anything this lawyer says in a divorce
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context a year ago has nothing to do with what's
going on today in 2012. It's wholly irrelevant.
THE COURT: You can ask that question. You
may have to wait for others, but at this point, I
don't hear that. 1I'11 only hear that when I hear the
answer. ‘' So, we'll call Mr. Scharoff for that.

MR. DEVEREAUX: We reserve our objections, of

course.
THE COURT: Of course.
MR. DEVEREAUX: Thank you, judge. May I be
dismissed?

THE COURT: May you be excused? No, we need
to talk again at the end of the hearing about whether
or not there are any sanctions.

(Resume in open courtroom.)

THE COURT: You want to call your first
witness?

MR. ALTER: Mr. Scharoff.

JEROME SCHAROTF F, called as a witness,
having been sworn by the court officer, took the
stand and testified as follows:

THE COURT OFFICER: State your name and
business address for the record, spell your last
name.

THE WITNESS:Jerome Scharoff, S—C—H—A—R—O—F—F,

16
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100 Garden City Plaza, Garden City, New York 11530.
THE COURT OFFICER: Be Seated.
MR. ALTER: Your Honor, may I stand on the
other side?
DIRECT EXAMINATION
BY MR. ALTER:

Q. Good afternoon, Mr. Scharoff.

A, Good afternoon, Mr. Alter.

Q. How are you today?

A. Fantastic.

Q. Mr. Scharoff, tell the Court your occupation?
A. I'm a lawyer.

Q. And practicing where?

A. Garden City.

Q. And sir, are you representing a James O'Hanlon in a
divorce action against the named defendant in this action,
Susan O'Hanlon?

A. Yes.

Q. And did there come a point in time when-- did you
know that there were several dogs living in the marital
residence?

THE COURT: I'm sorry, I didn't hear that.

Q. Did you know in 2009, September 2009, that there

were several dogs living in the marital residence?

MR. CHAVES: Objection.
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THE COURT: Sustained. You have a very
limited SCope, until we get beyond that scope.

MR. ALTER: May we mark this, your Honor?

THE COURT: Yes, we can mark it on the
consent indicated earlier in evidence.

MR. CHAVES: Yes, judge, this is the October
15, 2009 letter from Mr. Scharoff.

THE COURT: He is marking it.

MR. CHAVES: Judge, I don't mean to
interrupt, T just thought I wanted to bring to the
Court's attention, if Mr, Alter's going to question
Mr. Scharoff with respect to a letter that was sent
to him, does he not then become 3 witness, himself,
in connection with the case?

THE COURT: He's not going to question him in
connection with the substance of the letter, but the
premise of the letter.

MR. CHAVES: Well, if it goes beyond anything
outside of the letter --

THE COURT: We're going to try to make Sure
it doesn't go beyond, that's the only scope he had to
ask questions.

Mr. Scharoff --
MR. ALTER: Was this marked?

THE COURT OFFICER: Yes, on the botton.

18
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Q. Mr. Scharoff, I show you what's been marked as
Defendant's Exhibit A?

THE COURT OFFICER: A.

Q. You were the author of that letter; is that
correct?

A, Excuse me?

Q. You were the author of that letter; is that
correct?

A. Looks that way, yes.

Q. Mr. Scharoff, was that letter written in response

to a request to return the dogs to Slaney O'Hanlon and Susan

O'Hanlon?

A. I don't remember. It was from 2009.
Q. Have you read this letter recently?
A. I can read the letter over.

Q. Please read 1it.

THE COURT: I think we got the answer to that

already.
A. What's the question?
Q. Was that letter written in response to a request

for the return of the dogs?

A. It appears as though there was an issue with who
was going to have possession over the dogs, according to
this letter.

Q. And that letter is cc'd, Mr. Healy?
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Direct/Alter/Scharoff
It says on the second page.
Who's Mr. Healy?
Mr. Healy is my co-counsel on the divorce case.
And is he sitting in this courtroom?
Yes.
No further questions.

MR. CHAVES: I don't have anything for
cross-examination. Thank you.

THE COURT: I'm sorry?

MR. CHAVES: I don't have anything for
Cross-—examination.

THE COURT: There being no cross-examination,
I think that concludes our request for testimony from
you, Mr. Scharoff. You may step down.

(Witness excused.)

THE COURT: I'd like to see the letter.

MR. SCHAROFF: Am I free to go, your Honor?

THE COURT: Yes, you are free to go.

MR. ALTER: Your Honor, may I have one moment
with Mr. Scharoff in the hall?

THE COURT: We'll take a two-minute break,
five minutes if you need to. We'll take an official
five-minute break.

(Break taken.)

MR. CHAVES: Judge, before the visitation

20
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Proceedings
part of this hearing proceeds, I have here documents
which I want the Court to take judicial notice of and
which I don't want to surprise my adversary during
his visitation hearing. This is a certification that
the dog, Lucy, is a service dog for the plaintiff,
Margaret Healy.

There's an elaborate process requiring proof
of a medical condition, which necessitates the use of
a service dog. There's 3 training program for the
dog to become a service dog and I have the letter and
the license of Certification with me. I have a copy
for Mr. Alter, and also, a copy for the Court that I
intend to use and mark into evidence. T did not
want, however, to spring it in the middle of the
proceeding at the point in time when we call Margaret
Healy.

THE COURT: Okay. Are we ready to proceed?

MR. ALTER: Yes, your Honor. Ms. O'Hanlon.
SLANEY O '"HANTLON, called as a witness,
having been sworn by the clerk, took the stand and
testified as follows:

THE CLERK: State your name and address.

THE WITNESS: Slaney O'Hanlon, 135 Wolver
Hollow Road, Upper Brookfield, New York 11071.

MR. ALTER: May I, your Honor?

21
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Direct/Alter/S. O'Hanlon
THE COURT: Yes, you may inquire.
MR. ALTER: Thank you.
DIRECT EXAMINATION

BY MR. ALTER:

Q. Slaney, I take you back to August of 2009, where

were you living at that time?

A. I was living in Manhasset.

THE COURT: It's going to be necessary for you

to yell at your counsel.

A. I was living in Manhasset, New York with my two

parents.
THE COURT: With my?

THE WITNESS: Parents.

Q. Did you have any pets living with you at the time?

A. I had two dogs.

Q. And can you give me the names of the dogs?
A. Lady and Lucy.

Q. And when did you get Lucy?

A. Christmas of 2008.

Q. And how did you get Lucy?

A. My parents got her for me as a Christmas gift.

Q. Do you recall where did you get Lucy from?
know where Lucy came from?
A. Virginia.

Q. What breed is Lucy?

Do

you

22
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Direct/Alter/S. O'Hanlon 23
A. A Golden Doodle.
Q. Is there any particular reason why a Golden Doodle
was obtained for you?
A. Because I am allergic to dogs and she's

hypoallergenic, so I am not allergic to her.

Q. Do you recall when Lucy came into the household?

A. Yes.

Q. And who cared for Lucy-- you got her in December of
200872

A. Yes.

0. Who cared for Lucy between December of 2008 and,

let's say, the end of August 20097

A. I did.

Q. When you say, cared for her, what did you do?

A. I fed her, I walked her, I groomed her, took care
of her.

Q. Did you have a yard at your home?

A. Yes.

Q. Did Lucy go out in the yard?

A. Yes, I would take her out to play with her.

Q. Where you're living now, can you tell the Court how

big a living area you have?
A. I live in a three-bedroom house, and I'm not sure
actually how many acres, a few acres of land, and it's away

from any main streets.
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2 0. Is that acres of land wooded or is it fields? What
3 is it?
4 A. It's fields and a little bit of trees.
5 Q. Did there come a time that you left New York State
6 in around sometime in 20097
7 A. Yes, I left in September of 2009 for school.
8 Q. Where did you go?
9 A. Baltimore, Maryland.
10 Q. And do you recall?
11 THE COURT: I'm sorry, when was that?
12 THE WITNESS: September 2009.
13 Q. And where was that?
14 A, In Maryland.
15 Q. And why did you go there?
16 A. For school, I went to a boarding school there.
17 Q. And did you need Court permission to go to school
18 in Baltimore?
19 A. Yes, yes,
20 Q. And the Court gave you permission?
21 A. Yes.
22 Q. Do you remember the name of the judge?
23 A. Judge Diamond.
24 Q. In what court? Do you recall?
25 A. Nassau County.
26 Q. And that was after a hearing?
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Direct/Alter/S. O'Hanlon 25

A. Yes.
Q. Did your father want you to go to court?
MR. CHAVES: Objection.
THE COURT: Sustained, unless you want to be
heard.
MR. ALTER: T will withdraw, judge.
Q. When you left to go to school in Baltimore, what

was your understanding as to who was to take care of the
dogs?
A. My understanding was that my brothers and my father

would take care of my two dogs.

Q. And how many brothers did you have in the
residence?

A, Two.

Q. Could you give their names?

A. Emmitt and James O'Hanlon.

0. Did you have any conversations with them concerning

their care of the dog while you were gone?

A, I had a conversation with my older brother, James,
and he told me --

Q. Not what he told you. I just want to know if you
had a conversation? |

A. Yes,

Q. Did there come a time that you requested that your

dogs be turned over to you?
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A. Yes.
Q. And how was that request made?
A, I asked my mother to ask you to take whatever you

had to do, I don't know.
Q. Did there come a time that you learned that your

aunt, Margaret Healy?

A. Yes.

Q. Was caring for your dogs?

A. Yes.

Q. Were you concerned about your aunt caring for the
dogs?

A. No. She had cared for my dogs in the past, so I

didn't think it would be a problem.
Q. When did you finish up school in Baltimore?
A. In May of 2011.
Q. And when did you move into or your mother acquire

the right to move into the home that you presently occupy?

A. We moved in December of 2011.
Q. Did you request your dogs?
A. Yes.

Q. And was that request denied?

A. Yes.
Q. Now, do you want to see your dog?
A. Yes.

Q. Care for your dog?

26
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were

two.

Direct/Alter/S. O'Hanlon
Yes.
You like animals, don't you?
Yes.
Are you involved with animals?
Yes, I play polo, which is horses.

Any other animals?

I have been around animals my whole life.

Have you had pets your whole 1life?

Yes.

27

How many dogs have you had in the household while

growing up there?

In total, we've had three, but at one time, we've

And the other dog was Lady?

Yes.

And was that dog given to you?

Yes, by my grandfather.

Grandfather who lives where?

In Ireland.

He gave you that dog?

Yes.

That dog recently died; is that correct?
MR. CHAVES: Objection.

MR. ALTER: T will rephrase.

MR. CHAVES: It's not an issue of form,

it's an
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Direct/Alter/S. O'Hanlon 28
issue of scope. There's no issue with respect --
MR. CHAVES: 1I'll withdraw the question,
judge, I'll withdraw the question.

THE COURT: As you wish.

Q. Do you have time now to care for Lucy?
A. Yes.
0. Have you made arrangements with regard to your

further education?
A. Yes, I hope to attend Nassau Community College,

which is down the block from where I live.

Q. So that you will be available to care for your dog?
A, Yes.
Q. Did your dog relate to you while you were rearing
it?
MR. CHAVES: Objection.
THE COURT: I would ask you to rephrase it.
Q. Were you able to train your dog?
A. When I was with her, yes.

THE COURT: I need you, for the record, to be
clear which dog.

MR. ALTER: Lucy, your Honor, yes, Lucy, the
dog.

THE COURT: The record needs to say—-- have the
name in it, not so much that I need to hear it.

Q. The Golden Doodle, what did you train the dog to
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Direct/Alter/S. O'Hanlon 29
do?
A, I trained her to sit, to lay down, I mean, she was

young when I left, so I didn't have much time.

Q. She was with you how many months?

A, From December to September.

Q. Would you want to be with your dog now?

A. Yes.

Q. How much time can you spare, your time, to care for

your dog?
A. I would spend every day with it.

MR. ALTER: Judge, no further questions.

MR. CHAVES: Judge, before T begin my
cross—examination, it's obvious, that defendant is
emotionally upset, maybe we can take a five-minute
break, so she could compose--

THE COURT: Do you need a break?

THE WITNESS: No.

THE COURT: You do not need a break?

THE WITNESS: No.

MR. CHAVES: Should I wait for the tissue,
judge?

THE COURT: No. She said she didn't need a
break.

MR. CHAVES: All right, judge, thank you.

CROSS EXAMINATION
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Cross/Chaves/S. O'Hanlon 30

BY MR. CHAVES:

Q. Ms. O'Hanlon, how old are you?
A. Nineteen.
Q. Now, let's go back in time a little bit to the

point in time when Lucy, the dog at issue here, came to your

house in Manhasset. Do you remember that time?
A. Yes.
Q. At that time, what grade were you in?
A. I was about to go into my junior year of high
school -- oh, no, I was in my sophomore year of high school.
Q. At that time, you were at Manhasset High School; is

that correct?

A. Yes.

Q. Was your intention to go to Manhassat High School
for your junior year?

A. At the time I got her, yes.

0. So, the dog lived with you for a while. And then
there came a point in time where you and your mother
abruptly left that house in Manhasset; is that not correct?

MR. ALTER: Objection.
THE COURT: Rephrase.

Q. There came a point in time when you and your
mother, together, left that house as your residence; isn't
that correct?

A. Yes.
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And before you left that house, you didn't do

anything to make any arrangements for the care of Lucy, did

you?

A.

I had spoken to my brother and he said he would

take care of her.

Q.

You did nothing other than that, correct?
Yes.

Now, with respect to your leaving that home, had

you told your father that you were going to leave?

No.

S0, you just took off, correct?

Correct. I had to get out of the house.
Right. I understand.

THE COURT: I'm sorry, I didn't hear what you

said.
MR. CHAVES: She said she had to get out.
THE COURT: I didn't ask you.
MR. CHAVES: Sorry.
THE WITNESS: I said I had to get out of my
house.

So, you and your mother left together, correct?
Yes.
And you didn't take the dog with you, did you?
No.

When you left the house, where did you go to live?

31
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2 A, We were in between places. We were living with my
3 mom's sister for 2 while. We lived with friends.
4 Q. Your mother's Sister?
5 A. Yes.
6 Q. Where does she live?
7 Al In Brooklyn.
8 Q. S0, she's your aunt, COorrect?
9 A. Yes.
10 Q. And does she live in an apartment or g house?
11 A. An apartment.
12 Q. How big is that apartment?
13 A, It's not very big, one bedroom.
14 Q. How long dig You stay there for?
15 A. A few weeks. 1 don't remembper exactly how long.
16 Q. After you Stayed in that apartment for a fey weeks,
17 where did you go?
18 A. We stayed at 3 friend's house for a few days and
19 then in September I left for school.
20 Q. The friend's house, who was the friend?
21 A, It's a family frieng from Manhasset.
22 0. This person has a house in Manhasset?
23 A. Yes.
24 Q. S0, just so we're all clear on the Sequence of
i 25 events, you and your mother leave the Manhasset house with
26 No notice to your father. vYou take off. vyou go to this one
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2 apartment and then after staying there a week or two, then
3 ¥ou go to this house in Manhassat, correct?
4 A, Yes.
5 Q. Who's the owner of the house in Manhasset?
6 A. Beth Shelton.
7 THE COURT: I'm sorry, I could not hear you.
8 THE WITNESS: Beth Shelton.
9 Q. And you say she's a friend?
10 A. She's my mother's friend.
11 Q. Friend of your mother?
12 A. Yes.
13 Q. And had you been in that house prior to going there
14 to live?
15 A. In the past, yes.
16 Q. Can you describe for the Court something about that
17 house, its size and who lives there?
18 THE COURT: Relevance?
19 MR. CHAVES: In terms of taking care of the
20 dog.
21 MR. ALTER: Objection, your Honor,
22 THE COURT: Sustained.
23 0. All right. Now, when you went to stay in this
24 particular house, how many bedrooms did the house have?
25 MR. ALTER: Objection, your Honor.
26 THE COURT: Sustained, unless, of course, you
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2 want to be heard.

3 MR. CHAVES: 1I'll move on.

4 Q. Was there any reason that Ms. Shelton-- is that

5 her name?

6 A. Shelton.

7 Q. Shelton or Sholten?

8 A. Shelton.

9 Q. That Ms. Shelton had indicated to you in any way
10 that Lucy could not come to stay there?

11 MR. ALTER: Objection, your Honor.
12 THE COURT: Sustained.

13 Q. As far as you know, was there any reason why Lucy
14 was not brought to that house?

15 A. We couldn't take care of her. I left her in the
16 Manhasset house because I thought she'd be better off there.
17 Q. SO, you-- now between the time you left that house
18 in Manhasset, the primary house, and then moved to the

19 house, the other house in Manhasset, how far away from your
20 original house is the other house of Ms. Shelton,
21 approximately?
22 A. Ten, fifteen minutes.
23 Q. Ten or-- that's a ten or fifteen-minute drive?

24 A. I'd say ten. I don't know.
25 Q. Approximately?
26 A. About ten minutes.
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Cross/Chaves/S. O'Hanlon 35

Q. And during the point in time that you were living
in that house of Ms. Shelton ten or fifteen minutes away
from your original house, did you make any efforts to try to
see Lucy?

A. I had asked my mom if we might never be able to get
her back. She said ves, but I was too scared to go back to
the other house.

Q. Well, at that time, you had indicated that you had
your two brothers, were they living in the house in

Manhassat at that time?

A. Yes.

Q. And how old are your brothers?

A, Now they are twenty-one and twenty~three.

Q. Now, after you moved out and you were going to the

apartment and then living with Ms. Shelton, were you in
communication with your two brothers?

A, Yes.

Q. Did you request of your two brothers that you be
allowed to see Lucy?

A. I don't remember-- yeah, probably, but they didn't
want to get involved.

Q. All right. ©Now then, in September of that year,
you went to this school, correct?

A, Yes.

Q. Now, let's talk for a minute about this particular
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school. This school is a prep school, is it not?

A. Yes.
THE COURT: This school is what?
MR. CHAVES: A prep school.
Q. And this 1s a boarding school, is it not?
A. Yes.
Q. And you have testified it's in Baltimore?
A. Yes.
Q. Is it in Baltimore county or Baltimore city?
A. County.
MR. ALTER: Objection, your Honor.
THE COURT: Sustained.
Q. This particular boarding school?
THE COURT: This particular?
Q. Boarding school, how long is the school year? When

does it start and when does it end?

A. It starts in September and ends in June.

Q. And during the course of the school year, are there
breaks, such as for Thanksgiving, Christmas, probably
winter, spring?

A. Yes.

Q. Those types of breaks?

A. Yes.

Q. Now, in that first year when you were a student

there, when these breaks occurred, what, if anything, did
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you do?
A. I went home.
Q. Now, home is defined at that point--
A. I'm sorry, I went back to New York with my mother

in Bayside.
THE COURT: With my mother?
THE WITNESS: I went to see my mom. We were

living in Bayside.

Q. Right. You were living in Bayside?
A. Yes.
Q. What were the living conditions or circumstances

there? I mean, was it an apartment? A house?

A. It was a very small apartment.

Q. A very small apartment?

A. Yes.

0. When you define "very small"?

A. It had two small bedrooms, one small living room,

small kitchen. That's it.
Q. And who was living there besides your mother, if
anyone?
MR. ALTER: Objection.
THE COURT: You need to rephrase it.
Q. Let me ask you this, when you had these various
breaks at this prep school, you testified you had come back

to New York City and you would go to stay with your mother,

37
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correct?
A. Yes.
Q. Is there any reason you can think of why Lucy could

not come to live with you at that point in time?

A. Because there was a small apartment. Lucy's a big
dog. She would have been better off in Manhassat. I didn't
want to bring her into a small environment when she had a
five-bedroom house in Manhasset.

Q. Well, let me ask you this: After you went to the

boarding school, were you in communication with your

brothers?
A. Yes.
0. Did they not discuss with you what Lucy's living

conditions were?

A. When she was living with my aunt?

Q. No.

A. When she was in Manhasset?

Q. Yes,.

A, That she was in Manhasset and she was fine.

Q. Now, but at no time when you came back during these

vacations did you make any attempt to actually see Lucy;
isn't that he correct?

A. Yes because I was too afraid to see my father.

Q. But, I mean, your brothers had access to cars, is

that not correct?
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THE COURT: I'm sorry, had access to what?

Q. Cars, is that not correct?
A. Yes.
Q. So, as far as you know, there's nothing that would

have prevented them from putting Lucy in a car and driving
Lucy to see you; isn't that correct?
MR. ALTER: Objection.

THE COURT: Sustained. You may, though,

rephrase.
Q. Did you ever request to see Lucy?
A, Yes.

Q. And who did you make that request to?

A. I would make it to my mother to ask a lawyer to go
through the lawyers.

Q. Forgetting all the lawyers. Did you ever say to
your brother, can you please drive Lucy, my dog, to see me?

A. Yes, but unfortunately, they did not want to get

involved because it was in between my parents, they didn't

39

want to be involved in the divorce. That's how they saw it.

My father would give them a hard time about it if they
tried.

Q. Okay. So, you requested to see the dog, and they
said, we can't bring the dog to you even for five minutes
for you to spend time with?

A. Correct.
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Q. And this continued over a course of time, correct?
A. Yes.
Q. So, did you do anything, other than what you've

just testified to, during the school year when you were in
this prep school in Baltimore to try to see the dog,
anything else?

A. Besides requesting for the return of my dogs and
being told that I wouldn't get them until I was able to take
care of them by myself, no.

Q. So, all this was a communication with you and your
mother; isn't that correct?

A. Yes.

Q. And isn't it true that you came to learn at a
certain point in time that your aunt, Margaret Healy, had
possession of Lucy?

A. Yes.

Q. And how did you learn about that?

A. I was told by my mother.

Q. You rely on your mother for a lot of things, do you
not?

MR. ALTER: Objection.
THE COURT: Sustained.

Q. Other than your mother advising you about this, did

you learn from your brothers -~

MR. ALTER: Objection as to "advising," your
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Honor.
Q. All right. Let me rephrase. Did your brothers

communicate to you where Lucy was?

A. Not that I recall. I might have talked to them
about it. It was a long time ago.
Q. So, you came to learn that Lucy was living with

your Aunt Margaret, correct?

A. Yes.

Q. And at the point in time when you learned of this,
were you concerned in any way about that?

A. I had asked that my mother be given the dogs for
safe-keeping, but when I was told that I would get them back
after I graduated, I wasn't concerned because my aunt has
taken care of my dogs in the past. I didn't think it would
be a problem.

Q. Isn't it fair to say that, from your knowledge of
your aunt, that she's an animal lover?

A. Yes.

Q. And as far as you knew, before her taking Lucy in,
she'd always taken great care of whatever pets and animals
she had, correct?

A. Correct.

Q. So, the fact that she had the dog, in and of
itself,'was not a concern to you with respect to the care

and upkeep of the dog, isn't that correct?
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A, Correct.

Q. Now, you testified that your mother was living in
this two-bedroom apartment in Queens, correct?

A, Correct.

Q. And you also testified that wasn't a suitable place
for Lucy. So, how could she have taken the dog back?

A. I was --

THE COURT: Sustained.

Q. Well, let me ask you this: So, you're going to
school and you come back at the end of the first year there,
that was your junior year, correct?

A. Yes.

Q. After you came back, the school year ends in June,
where did you go?

A. Went to Bayside to live with my mother.

Q. To live with your mother. And by that point in

time, Lucy was living with the plaintiff, Margaret Healy,

correct?
A. Correct.
Q. And she's your aunt, correct?
A, Correct.
Q. After you came back in June, did you call her to

say, I want to see Lucy?
A. No because I didn't think I was allowed.

Q. Who was stopping you?
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THE COURT: Sustained. Rephrase if you want.
Q. Did anyone indicate to you that you could not call

your own aunt?

A. No.
Q. Was it important to you to see Lucy at that time?
A. Yes.

Q. Did you do anything to try to see the dog?
A. I did not think I was allowed to.
Q. Okay. That particular summer, what did you do?

Did you work? Did you go to school? Did you do something

else?
A. I worked at my parent's restaurant.
Q. Your parent's restaurant?
A, Yes.
Q. What is the name of that restaurant?
A. Mojave.

Q. And what do you do there?

A. I was a hostess.

Q. And generally, what hours did you have?

A. I would work maybe two or three nights a week.

Q. 50, let's assume you worked three nights a week
there, that would leave you four days free; is that correct
Or incorrect?

A, Correct.

Q. So that if you wanted to, if you were quote,
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"allowed" to, you could have seen the dog in those other
four days, correct?

A. Correct.

MR. ALTER: Objection.

Q. Now, isn't it also true --

THE COURT: Wait. There's an objection. You
want me to respond or you're taking back the
question?

Q. I'11l rephrase. 1I'll ask a new question. Now,
isn't it true that your mother also works in that same
restaurant?

MR. ALTER: Objection to relevance, judge.

THE COURT: Relevance.

MR. ALTER: It goes to this whole idea of the
propriety of visitation and the history of the whole
course of dealings.

THE COURT: Sustained.

Q. So, you do this job over the summer, and then it's

senior year, correct?

A. Correct.

Q. And you go back to the school in Baltimore,
correct?

A. Correct.

Q. And you go through the same procedure again, you

have the same vacations and so forth, correct?

44
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A, Correct.

Q. By that point in time, was your mother still living
in that apartment in Queens or she had gone Somewhere else?

A. We were still in Queens.

Q. And your brothers did not live there, it was just
your mother and You, correct?

A. Correct.

Q. So that you would have one bedroom and she would
have one bedroom, correct?

A, Correct.

Q. S0, when you came back on these various vacations,
did you do anything to try to see Lucy?

A. No because T didn't think T was allowed. T thought
I had to graduate school first, which is what I was told.

Q. Who told you that?

A, When T Tequested my dogs, the response which 1
believe is the letter was that T would get Lucy back when T
graduated when T could take care of her on my own.

Q. But, did you have any discussion with your brothers
about the issues of seeing the dog?

A, No.

Q. No discussion about it?

A. No. They did not want to be involved.

Q. Are there any other relatives who could have been

quote, "been involved, " unquote?
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A. No.
Q. How about friends?
A. No.
Q. How about Mrs. Shelton?
A. No.
MR. ALTER: Objection, your Honor.
Q. No one?
THE COURT: Sustained.
Q. Okay. So, another year passes, and during that

point in time, you never contacted Margaret Healy; is that
fair to say?

A. Yes.

Q. And you have sworn affidavits, is that not correct,
in connection with this case?

A. Yes.

Q. And in that affidavit, didn't you say that you love

Margaret Healy dearly; isn't that in the affidavit

somewhere?
A, Yes,
Q. So, if you love her dearly, was there anything

preventing you from calling her?
THE COURT: Sustained. Asked and answered.
Q. All right. So, another year goes by and now we're
finished with high school, correct?

A. Yes.
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2 Q. You graduated from the prep school and this was in
3 June of 2011, correct?
4 A. Correct.
5 Q. So, from the time that you left the house that you
6 had originally lived in in Manhassat up until the point in
7 time when you graduated from high school, this prep school
8 in Baltimore, you haven't seen Lucy at all-?
9 A. Correct.
10 Q. And you had not contacted-- had any communication
11 with Margaret Healy, correct?
12 A. Yes.
13 Q. Now, while you were at this prep school in
14 Baltimore, did at that time you have access to the Internet?
15 A. Yes.
16 Q. Did you have e-mail?
17 A. Yes.
18 Q. Did you ever consider sending an e-mail to Margaret
19 Healy?
20 A. No.
21 Q. Did you have a cell phone, Blackberry, I-phone or
22 something like that?
23 A. Yes.
24 Q. Did you ever consider texting her?
25 A. No.
26 Q. Did you ever consider writing a letter to her?
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A. No.

0. None of the above?

A. No.

Q. Fine. So, you come back from school in June of

2011, correct?
A, Correct.
Q. And when you come back from school in June of 2011,

what did you do?

A. I went to live with my mom in Bayside.

Q. So, that was in June of 2011. What did you do last
summer?

Al I worked at my parent's restaurant.

Q. And how long did you work there?

A. I am still working there. I am taking a year off,
SO since then.

Q. Didn't there come a point in time when you went to

somewhere outside the country?

A. Yes. I went to Argentina.
Q. When was it that you went to Argentina?
A. About --

MR. ALTER: Objection, judge, as to relevancy.

THE COURT: I'm sorry.

MR. ALTER: Objection as to relevancy, your
Honor, as to her going to Argentina or taking a trip

to Florida, what's the relevance?
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2 THE COURT: Well, that part's already in
3 evidence. The question is is it relevant when she
4 went over -- when she was away from the home. It
5 seems to me if you rephrase, I will probably be able
6 to find some relevance.
7 Q. Let me ask: Did you go to Argentina®?
8 A. Yes.
9 Q. How long were you there?
10 A. Three weeks.
11 Q. And when you came back, did Yyou go to Bayside
12 again?
13 A. No. At that time we were living in upper
14 Brookville, New York.
15 THE COURT: I'm sorry, I didn't hear.
16 THE WITNESS: We were living in upper
17 Brookville, New York.
18 THE COURT: Upper Brookville.
19 Q. That house where your mother currently lives?
20 A. Yes.
21 Q. And after you were in that house, again, did you
22 make any attempt to try to contact Margaret Healy?
23 A. Yes.
24 Q. You did?
% 25 A. When-- well, the reason why we're here.
26 Q. You're talking about those incidents in September.
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I mean, before that.

A. I'm confused.
Q. All right?

THE COURT: I did not hear you.

THE WITNESS: Sorry. I'm just confused at what

he's asking.

Q. It was a bad question. Before the incidents in

September, had you made any effort to contact Margaret

Healy?
A, No.
Q. At any point in time, did You ask anyone between

the time you left the home in 2009 about up until summer of
2011 to even have a picture of Lucy?

A, No, I have pictures of Lucy.

Q. Old pictures?

A, Yes.

Q. Now, isn't it true that you have some serious
interest in polo?

A. Yes.

Q. And you're actually an avid polo player, is that
not correct?

A, That's correct.

Q. And in order to do that, do you not have to travel?

MR. ALTER: Objection, your Honor, relevancy,

THE COURT: Sustained.
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Q. Do you have any current plans at this time to
continue your travels to further your polo playing career?
MR. ALTER: Objection. Relevancy.
THE COURT: Sustained, but you could-- you
need some background.
Q. Let's take the background. You went to Argentina,
You came back, and then you left to go to Florida, is that
not correct?
A. To visit a friend.
THE COURT: Well, a background foundation is
what I mean, not --
Q. Wasn't there something else that you did after you

came back from your trip to Argentina that was in connection

with polo?
A. No.
Q. Did you not go to Florida?

A. To visit a friend. Friends play polo there, but I
was not playing.
Q. So, in other words, it was to watch someone else
play polo?
MR. ALTER: Objection, your Honor.
THE COURT: Sustained.
Q. How long were you in Florida?
A, For a week.

Q. Have you gone anywhere else?
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A. No.

Q. And your intention, you say, 1s to go to Nassau
Community College; is that correct?

A, Yes.

Q. Now, with respect to the care of Lucy, it would be
fair to say that even though you hadn't had contact with
Lucy, you would believe, based on your prior experience,
that Margaret Healy took excellent care of Lucy, 1is that not
correct?

A, Yes.

MR. CHAVES: I don't have anything further.
Thank you.
REDIRECT EXAMINATION
BY MR. ALTER:

Q. You were asked some questions about going to the
house where you left with your mother. Did you ever go back
to the house to obtain any of your property?

A. Once, but I didn't get much.

Q. What happened? Did your father bring a proceeding

against you and your mother for doing so?

A. Yes.

Q. A contempt proceeding?

A, Yes.

Q. And you were there to remove your property?

A. Yes.
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Q. Did you know that Mr. Healy was representing your
father?
A, Yes.

MR. CHAVES: Objection.

THE COURT: I'm going to allow the area of
questioning. You need to back up a little bit,
though, so that the record is clear.

MR. ALTER: 1 will, your Honor.

Q. Do you recall the day that you were in court
asking-- where Your mother was asking for your permission to
go to school in Baltimore?

A. Yes.

Q. Was your father fepresented by counsel opposing

that motion?

A, Yes.
Q. And is that attorney present in this courtroom?
A. Yes.
Q. Is that Mr. Healy?
A. Yes.
Q. No further questions.
MR. CHAVES: T don't have anything else.
Thank you.

THE COURT: You have nothing else. 7 believe
that means then, Ms. Hanlon, that counsel have

completed their request of information testimony from
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2 you. You may step down.
3 THE WITNESS: Thank you.
4 (Witness excused from witness stand.)
5 THE COURT: Another witness?
6 MR. ALTER: No, your Honor. The defendant
7 rests.
8 MR. CHAVES: I call Margaret Healy, please.
9 THE COURT: Okay. I take it that's a rest.
10 MR. ALTER: That's a rest, your Honor.
11 MARGARET HEALY, called as a witness,
12 having been sworn by the clerk, took the stand and
13 testified as follows:
% 14 THE CLERK: 1In a loud voice, state your name
15 for the record.
16 THE WITNESS: Margaret Healy.
17 MR. CHAVES: May I proceed, judge?
18 THE COURT: You may.
19 DIRECT EXAMINATION
20 BY MR. CHAVES:
21 Q. Good afternoon, Ms. Healy. We've already heard
22 about all the family relationships. Just very briefly, tell
23 the Court your history of care of animals and dogs, in
24 general, just very briefly.
% 25 A. Well, I have--
26 THE COURT: You're going to have to speak up,
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also.
A. I have always had dogs, and --
MR. ALTER: Your Honor, may I sit in the
chair?

THE COURT: Absolutely.
A. And then in addition to dogs, then I went and
sought and purchased whatever. I have had several rescue
dogs from groups that rescued them and I took care of those

and some of those were senior when I got them.

Q. Is it fair to say that you're an animal lover?
A. Yes.

Q. Is it fair to say you're a dog lover?

A. Yes.

Q. Now, let's focus in on Lucy.

A. Uh huh.

0. When was the first time that you had any

substantial contact with this dog, Lucy?

A. The first time was when I went to the house to get
her.

Q. The house you're referring to is the one in
Manhasset?

A, Yes.

Q. That's the one that Ms. O'Hanlon just testified

about that she was living inv?

A. Yes, and I went to take the two dogs.

55
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0. That were residing there at that time?
A, Yes.
Q. All right. 7 want to focus in on Lucy 'cause

that's what we're here for today. Now, how did it come

morning and not return until about Seven in the eévening.
And the two boys were away at school, starting in that
September.

So, the dogs were alone all day long in a tiny
area off the kitchen, a little hallway, with a door at the
end of it. Ang when I got there that night, the large dog
Was caged in a cage that was too small.

Q. All right. wWith respect to the two brothers?

A, Yes.

Q. Do you know where they were? vyou said they were
away at school, but where were they?

A, School.

Q. What schools were they attending?
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THE COURT: Who "they" are, brothers, she has
brothers?
MR. CHAVES: The brothers is Ms. O'Hanlon's

two brothers.

A. Yes, Emmitt and James.
Q. Where was Emmitt at that time?
A. In Cincinnati. I think I get confused with the

conservatories, and I believe James was still in Cincinnati
and after that went to Indiana.

Q. So, each of these two brothers were outside of the
tri-state area?

A, Yes.

Q. So, at that time, it was your brother whose name is

James; is that correct?

A. Yes.

Q. James O'Hanlon, who's Slaney O'Hanlon's father?
A. Yes.

Q. And Susan McCarthy O'Hanlon's husband?

A. Yes.

Q. So, 1t was him and two dogs, including Lucy?

A. Yes.

Q. And you came there to take Lucy and the other

doing, correct?
A. On a Thursday night.

Q. You took the dogs. And when you took the dogs,
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2 where did You take the dogs to?
3 A. To my home in my car.
4 Q. And your home is in Brooklyn Heights?
5 A, Yes,
6 Q. Can you describe what living arrangements are that
7 you have in Brooklyn Heights?
8 A. I have four apartments at the end of a long
9 corridor and --
10 THE COURT: You had what?
11 THE WITNESS: Four apartments.
12 THE COURT: Four apartments?
13 THE WITNESS: Yes,
14 A, For our own use at the end of the corridor. And
15 SO, no one comes down there, and there's 3 lots of room and
16 the dogs both were free, roam free, which they did not in
17 their large house.
18 Q. The one in Manhassat?
19 A. Uh huh.
20 Q. Now, when you brought Lucy and the other dog into
21 your apartment and apartments in Brooklyn Heights, did you
22 have your own dog separate and apart from those two dogs,
23 another dog?
24 A, Yes, a small dog.
25 Q. What kind of dog is that?
26 A. Pomeranian.
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2 Q. How long have you had that dog?
% 3 A. He will be thirteen soon.
4 Q. At the point in time when Lucy came to live with
5 you and your husband, were either of you working at that
6 time?
7 A. I was not working.
8 Q. Was your husband, Mr. Healy, working at that time?
9 A. No, I think he was not working.
10 Q. S0, would you focus most of your time on the pets?
11 A. Yes.
12 Q. And with respect to taking care of Lucy, we don't
13 need to go through a day in the life, but if you can just
14 briefly tell the Court what you did to take care of Lucy on
15 an average day, just very briefly?
16 A. Feed her, grooming, she walks over three miles
17 every day since she arrived.
18 THE COURT: What? She what?
19 THE WITNESS: Walks over three miles.
20 A. And when she came, she had no training, so there
21 was a lot of hard work. She could not even walk on a leash,
22 she was fifty pounds with no training at all and eight
23 months.
24 Q. So, the dog came and you started to train the dog.
25 And would you say that the care you gave the dog was-- how
26 would you describe it as being?
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A. It took most of my time, but the dog is a wonderful
dog and it was enjoyable.

Q. Now, when you received the dog, what was your
understanding with respect to what your role was concerning
the dog?

A. I took the dog because there had been damage in
that small area and Ms. McCarthy was complaining about that,
and Jimmy, my brother, James, could not take care of them
properly and the big dog was caged all day long. So, I took
the dogs until they said they were going to sell the house.
And I took the dogs until that got straightened out and I
assumed that Ms. McCarthy and Slaney would return in a

couple of weeks to take the dogs back.

Q. All right. Now, after you took Lucy in --

A. Yes.

Q. --did you hear from Ms. McCarthy?

A, No.

Q. Did you hear from Ms. O'Hanlon?

A. No.

Q. So, a couple of weeks passed, a couple of weeks

turned into months?

A. Yes. And then there was a letter from their
attorney asking to have the dogs returned to the same
Manhasset house to the same conditions that I took them out

of.
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2 Q. Did you feel that was appropriate or inappropriate
3 for the dogs?
4 A. I thought it would be cruel to put them back to
5 what they had gotten out of.
6 Q. At that point in time, that was, I believe, in
7 October of 2009, Ms. McCarthy, we'll call her Ms. McCarthy
8 for purpose of today, she was not residing in that home;
9 isn't that true?
10 A. No.
11 Q. And --
12 i It still was just my brother, but the boys would
13 come home from school periodically.
14 Q. I see. And if the boys, you refer to your nephews,
15 wanted to see the dogs, would you do anything to prevent
16 them from doing that?
17 A. No, no.
18 Q. At any time during this process, did you hear from
19 your niece, Ms. O'Hanlon, asking to see the dogs?
20 ‘ A.  No.
21 Q. Did you get any kind of contact from her either by
22 phone call, e-mail, letter, anything?
23 A. No.
24 Q. All right. And what was going on with the dog? A
25 few weeks passed, a couple of months passed, how was the dog
26 doing?
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The dog was doing fine and I kept working on her

training and it took months and months for her to learn to

walk outside without pulling and tugging, but she did really

well,

Q.

You did all this training yourself?

At the beginning, yes, at the beginning I did

These weeks turned into months?

Yes.

And the months turned into a year?

Yes. And then I thought that was it.

And then a year turned into another year?
Yes.

Now, during this whole entire time of,

approximately, two years, more or less, did you ever hear

from your niece saying, I want to know about the dog, let

alone, see the dog?

A.

Q.

Q.

No.

Nothing?

No, and nothing from Susan.
Susan, the mother?

Yes.

What about the two brothers, the nephews, did they

say anything to you with respect to Ms. O'Hanlon wanting to

see her supposed dog?
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A. No, no.
Q. Nothing?
A, No. I never saw them again.
Q. The next time you saw them was when they showed up
in September; isn't that correct?

A, After Lady died, yes.

Q. The incident in September?
A, Yes.
Q. So, for over a period of how long would you say,

tell the Court to the best of your memory, between the time
that you actually took Lucy to your apartment in Brooklyn
Heights to September of 2011 when they showed up, how long a
period of time was that?

A, Over two years.

Q. Over two years. And during that two-year time, as
far as you're aware, you had continuous custody, so to
sSpeak?

A. Yes.

Q. Of Lucy?

A. Uh huh.

Q. Now, during that point in time over those two
years, did you do any affirmative steps to become the owner
of Lucy?

A. Well, after I thought they were never returning, I

licensed her.
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Q. Did there come a point in time when you came to
conclude that they had abandoned the dog?

A. Yes.

MR. ALTER: Objection, your Honor, calling for
a legal conclusion on this witness' part.

THE COURT: Assuming the normal meaning of the
word, rather than a legal disposition, I will let you
answer that question.

A. Yes, after one year.

Q. And it was only after that point in time that you
took the affirmative step of getting the license, so that
you became the owner, yes?

A, Yes.

Q. Now, did there also come a point in time when you
started a process to train Lucy to become a service dog?

A. Yes, I started that myself.

Q.  All right. And if you can tell the Court what led
you to believe that it would be appropriate to have Lucy
become your service dog?

A. Well, several years ago, I had an attack of Vertigo
and I was in the hospital for several days, so there's
always the possibility that that can come back. So, I
started with her doing different things like bring me a
phone or she can help me get up, which she does. She's very

easy to train. And she was doing a lot of that stuff. But,
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2 then, people said and my doctor said that it would be good--
3 MR. ALTER: Objection, your Honor as to what
4 people said and what her doctor said.
5 THE COURT: Just as to what people said.
6 Okay. Sustained. vYou need to answer it without
7 saying what other people said.
8 THE WITNESS: Okay.
9 Q. Let me just interrupt you, if I can, and we'll
10 start with a new question, if we can. S0, this idea came up
11 of being a service dog. Now, did You go to a doctor in
12 connection with that?
13 A. Yes.
14 Q. And who was that doctor?
15 A. My Dr. Underberg.
16 Q. What kind of doctor is he? Do you know?
17 A. Internist.
18 Q. And he's your family doctor, so to Speak?
195 A. My primary doctor.
20 Q. And ultimately, describe the process of what Lucy
21 had to do in order to be certified to actually be a service
22 dog?
23 A. Well then, we had the trainer come. And first she
24 got her canine good citizen certificate, which is based on
% 25 obedience, but that was-- had come a long way. And then we
26 had the trainer train her specifically to do things to make
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her a service dog where she could help me in my situation,
if that should arise, and there's a test.

So, we sent in film and the application and
the documentation from my doctor and the trainer's input to
the Department of Health, and --

Q. You indicated there was some type of test. What
type of test are you referring to?

A, Well, just that she can do these things and we said
to take a disc, showing this stuff that she can do.

Q. Right. Now, in order to obtain this certification

or license, did you have to present any medical evidence to

the city?
A. I-- yes, it was from my doctor.
Q. Dr. Underberg?
A. Yes.
Q. Did there come a point in time when Lucy did become

a service dog?
A. Yes.
Q. All right.
MR. CHAVES: Can I have this marked, please,
judge?
THE COURT: You may have it marked.

MR. CHAVES: I guess this will be Plaintiff's

THE COURT: It will be Plaintiff's 1. What's
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2 the date on that letter?
3 MR. ALTER: The letter's dated January 3,
4 2012.
5 THE COURT: January 3rd?
6 MR. ALTER: 3/2012.
7 THE COURT: Thank you.
8 MR. CHAVES: May I approach the witness?
9 Judge, may I approach the witness?
10 THE COURT: You may. Sorry. I didn't hear
11 you.
12 Q. I'd like you to take a look at that. Ms. Healy,
13 what is that letter, do you know?
14 A. Yes, it's the letter from the Department of Health
15 saying that Lucy's been registered as a service dog.
le Q. And that was a letter that you received from 3
17 woman named Tamika Depitte, D-E-P-I-T-T-g?
18 A. Yes.
19 Q. From the New York City Department of Health and
20 Mental Hygiene?
21 A, Yes.
22 0. And on the second bage, what is contained, attached
23 to the letter?
24 A. The special, the special license for a service dog,
% 25 and it also comes with a special medal that they wear.
26 Q. All right. Now, with respect to having Lucy as
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your service dog --

A. Uh huh.

Q. --does that give you and the dog any particular
special privileges with respect to where you can go, how you
can go places and so forth?

A. Yes.

Q. Can you tell the Court briefly what that is in your
understanding?

A. Well, when I'm out, I can take her into the stores,
wherever I go, I can take her.

Q. Have you come to depend on Lucy with respect to
those types of issues?

MR. ALTER: Objection.
THE COURT: T will allow it. You may answer.

A, Yes.

Q. Now, once Lucy has been certified as your service
dog, is that something that --

THE COURT: Counsel, approach.

(Bench conference held off the record.)

THE COURT: The record should indicate that
the Court registered an objection, but is allowing
Mr. Chaves to rephrase and continue.

0. All right. Thank you, judge. Let me backtrack
for a moment, Ms. Healy. Lucy became registered and listed

as a service dog. Through this process, from your
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2 understanding, did she become your service dog?
3 A. Yes.
4 Q. Is that part of the application process, in other
5 words, there has to be 3 person for whom the dog is trained
6 to be --
7 A, Yes, vyes.
8 Q. --the service dog?
9 MR. ALTER: Objection as to leading, your
10 Honor.
11 THE COURT: It is a little leading. So, I'm
12 going to strike the last qguestion and answer and let
13 Yyou rephrase.
% 14 0. All right. Let me ask d new question. When you
15 made the application to start the brocess, was it your
16 intention for Lucy to become your service dog?
17 A. Yes.
18 Q. And as you went through the process, ultimately, as
19 far as you were concerned and what the City notified you, 1is
20 your understanding that she's your service dog?
21 A. Yes, she is.
22 Q. In your understanding of what a service dog does,
23 once the service dog license is given, that service dog is
24 attached to the person, so to speak, so the owner of the
25 dog --
26 THE COURT: Sustained.
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Q. Let me ask a new question: Is that-- Lucy could
not serve as anyone else's service dog, as far as you know;
is that correct?

MR. ALTER: Objection.

THE COURT: I'm going to sustain that for the
moment, allowing you, maybe, to be able to ask it
later.

MR. CHAVES: All right. Thank you, judge.

Q. S0, now that Lucy is a service dog and you use her
as a service dog, is that something that she does every day
in terms of what you do every day? In other words, do you
use her every day as a service dog?

A, Pretty much, vyes.

Q. Can you tell the Court, specifically, not every
day, but in general, on an average day, what does Lucy do as
your service dog?

A. First of all, because she's my service dog, and the
whole process, she's with me all of the time, and no matter
how far she can go, she's always where I am, even if there's
other people in the house. So, 1f she's-- if anything
happens to me or even if T were to stumble, she just comes
and she stands there.

Q. Now, would it be, in your view, detrimental to you
if you were not able to have Lucy with you to the same

extent that you have her now?
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A. Well --
MR. ALTER: Objection.
THE COURT: Rephrase.
Q. All right. Would it cause you a problem if Lucy

was not with you the same amount of time that she is now?

A Yes.
MR. ALTER: Objection.
THE COURT: You may answer.
A. Yes.
Q. Can you describe for the Court how that would cause

a problem for you?

A Well, I would not have the security that I have now
when she's there. Aand if 1 need something, she-- for
instance, if I fell or whatever and I could not get to the
phone, she will g0, no matter where the phone is, and she
will pick it up and bring it to me, so I know that, for
instance, she's there were I to have another attack or

whatever of Vertigo.

Q. Of Vertigo, you're referring to?
A. Yes.
Q. Now, with respect to your niece, Ms. O'Hanlon, who

currently resides with the mother somewhere in Long Island?
THE COURT: Oh, no, no, no, we're going to
redo that question.

MR. CHAVES: 1 forget where they live. They
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live somewhere. 1In any case, wherever they live --
THE COURT: I want to strike that too. Stop,
stop, stop. Rethink.

Q. They live in a house, some sort of quasi-farm on
the end of Long Island, do you have any concerns for Lucy if
she were to go to that house or area?

A. If she were running free like that in the fields
all the time, I might have some concern. But, when she
lives with me, there's no concern there either. If you're
going to bring up fields as opposed to the city because she
has plenty of room at home and is not confined to a small
area, and then she's out every single day and she truly
walks over three miles a day, as well as running free in the
dog park, so --

Q. Now, with respect to Ms. McCarthy, at any point in

time, were you ever aware of her taking care of Lucy?

A. No, no, I did not know whether she did or not.
Q. S0, you don't know one way or the other?

A. No.

Q. At no time has she directly contacted you to do

anything with respect to Lucy up until September of 2011,
just Ms. McCarthy?
A, No.
MR. CHAVES: I don't have anything further.

Thank you, judge.
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THE COURT: I thank you. I assume cross?

MR. ALTER: Thank you, judge.

THE COURT: I forgot you were over there. We
have, I guess I better do this real quick, under our
austerity measures in the courthouse, we have to be
out of the courtroom by 4:30. I don't think you'll
take that long, but in case there's other stuff, it
occurred to me that I had not indicated that to
either side and I need you to know that. Whenever
you're ready. Thank you.

EXAMINATION
ALTER:

Ms. Hanley, you testified that your husband's not

working; is that correct?

A,
Q.
A.

Q.

Right.
He is an attorney; is that correct?
Yes.

Is he performing services, legal services for your

brother in the divorce action?

A,

Q.

Yes.

As a matter of fact, he goes to court every time

your brother goes to court, right?

A.

Q.

A.

Yes, yes.
And he writes letters, to your knowledge?

Yes.
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Q. And attends meetings?
A. Yes. When I said not working-- okay.
Q. And tell me, you have Lucy as a service animal; is
that correct?
A, Yes.
Q. How long a process did it take to have Lucy become

a licensed service dog?

A. Well, I had worked with her first, but if you're
talking about the formal training and the application, it
probably was about three to four months.

Q. Three to four months. And you got the license in

January 20127

A. Yes, but she was --

Q. Please. And when did you start this lawsuit?
A. September or October.

Q. Of?

A. Oof 2009.
Q. 2-- I think it was 20117
A. 2011, sorry.
Q. The fall; 1is that correct?
A, Pardon? 2011.
THE COURT: Is your question when the lawsuit
Started?
MR. ALTER: Yes.

THE COURT: The papers speak for it, clearly,
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the index number indicates it was started in 2011.
Do you need the date?
MR. ALTER: No.
THE COURT: You do.
Q. Was it in September of 2011, Mrs. Healy?
A, It may have been October. I'm not sure.
Q. And Mrs. Healy, did you mention in any of your
papers that your dog was being trained as a service animal?
A, No.
Q. Isn't it a fact that you decided to train your dog
as a service animal after you started this lawsuit?
A. No.

0. Well, tell me, you had vertigo?

A, Yes.
Q. Did you have it before you started this lawsuit?
A, Yes.

Q. And for how long a period of time did you suffer
from that malady?

A. Five years, about.

Q. And how many dogs have you had during that

five-year period?

A, Four.

Q. Did you ever seek to train any of your other four
dogs?

A No

75




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Direct/Chaves/Healy 76

Q. To be service dogs?

A. I did not have large --

Q. Yes or no?

A. No.

Q. Tell me, Ms. Healy, you went to your brother's

house on a Thursday, I believe, to pick up the two dogs?

A, Uh huh.

Q. Is that correct?

A. Yes.

Q. Did you have any conversations with anyone prior to

your going to pick up the two dogs?

A. Yes, my brother.

Q. You had a conversation with your brother. And your
understanding that you were going to care for these dogs or
bore them for a short period of time; is that right?

A, Pretty much, vyes.

Q. Well, that was how long? How long a period of time
did you think you were going to keep these dogs?

A. - A couple of months, at tops.

Q. Now, tell me, when did you get the dogs?

A, September.

Q. September?

A. I think so. The end of September.

Q. And if I told you that Mrs. O'Hanlon started her

lawsuit in mid-August of that year?
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A, Uh huh.
MR. CHAVES: Objection.
Q. Do you know when she moved out of the house?
THE COURT: I'm sorry, there's an objection.
MR. CHAVES: The Objection is "her lawsuit,"
it's a divorce action, it's not a lawsuit.
MR. ALTER: Pardon me. TI'l] rephrase, judge,
1f you want.
THE COURT: Go ahead, and calm down.
Q. Do you know that Ms. O'Hanlon started her divorce
action in August of 20097
A. Yes.
Q. And do you know that Slaney was granted her
permission to go to Baltimore in late August of 20097
A, Yes.
Q. And do you know that she had left the house because
she was afraid to live there?
A. That's what I heard.
Q. Did her father tell you that?
A, Yes.
Q. And did you learn that Slaney had demanded to have
her dogs back?
A. Not until your letter, I believe.
Q. Do you have a copy of my letter?

A. No.
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Q. Who gave you a copy of my letter?
A. I do not have a copy of your --
Q. Did you ever see my letter?
A, I have seen your letter, yes.
Q. And who showed it to you?

A. Probably my husband.
0. Did you see the letter written back to me about my

demands for the --

A, Yes.
MR. ALTER: May I see Exhibit A, your Honor?
THE COURT: You may.
THE CLERK: That was the first thing that was
marked.

MR. ALTER: I have a copy of it, judge.

THE COURT: We need to make sure we've got
the exhibit. You mean the letter?

MR. ALTER: T have a copy, if I can show it to
the witness.

THE COURT: I want to wait and make sure we've
got--

MR. ALTER: I'm talking about the Scharoff
letter.

THE COURT: Let me see the letter. VYes,
that's good. Okay.

MR. ALTER: Can I show it to her?
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THE COURT: Yes.
You saw that letter, did ¥ou not, Ms. Healy?
Yes.
And you read it, did you not?
Yes.
And when did you see that letter?
After it Ccame, I believe.
Was it before or after you obtained Lucy?
After.
THE COURT: I'm sorry?
THE WITNESS: After.
THE COURT: One second. Before we continue,
I need to just--the Court needs a Copy of the letter,
Anybody have an extra copy of the letter? 1 just
want to look at it for a second. I can wait. Do you
have another copy?
MR. ALTER: I think So.
THE COURT: If you don't, you can take this
one back.
Mrs. Healy?
Uh huh.
Can you turn to the second page of the letter and

to the third paragraph from the last one, which

starts, Mr. O'Hanlon?

A.

Yes.
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Q. It's --

A, Yes.

Q. Did you read that paragraph?

A, I did read that, yes, I did read that.
Q. Did you understand it when you read it?
A, I understood it to mean --

Q. I'm asking you if you understood it?

A. I understood it.

MR. CHAVES: Judge, I'm going to object. He's
badgering the witness. I don't understand why.

THE COURT: Let me just ask him to be a
little calmer. I don't see badgering yet, but you're
getting there.

MR. ALTER: TI'll stop, judge.

Q. Ms. Healy, in the third paragraph that you are

reading?
A. Uh huh.
Q. Is there any time limit set forth when Slaney was

to pick up her dogs?
MR. CHAVES: Objection. The document speaks
for itself.
THE COURT: You can answer that.
THE WITNESS: Answer?

THE COURT: Yes, ma'am.
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Q. She was to pick up her dogs or her father was to
make arrangements when it was determined that she could care
for the dogs; is that right?

A, Two years later?

0. I'm not asking you the time frame, ma'am, I'm
asking you if that's what the paragraph says?

A. That's what the paragraph says.

MR. CHAVES: 1I'm going to object. Again, it
speaks for itself. I don't understand why we're
arguing over what the words of the document are.

MR. ALTER: Your Honor, we have this
testimony.

THE COURT: I don't think we're arguing over
that. I think it's over her understanding of it.

MR. CHAVES: That's not what the questions
have been.

THE COURT: I must have missed that somehow.

MR. ALTER: Yeah, I think so.

Q. Ms. Healy, when you picked up the dogs, the dogs

Were-- one was in a cage?

A. The large one.
Q. That was Lucy?
A, Yes,

Q. In a cage?

A, Yes.
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2 Q. And your brother was caring for these dogs; is that
3 right?
4 A, Fifteen minutes in the --
5 Q. Please. Your brother was caring for these dogs?
© A. Yes, he was.
7 Q. And not your nephews?
8 A. No.
9 Q. Doesn't your nephew work at Mojave?
10 A. Now.
11 Q. Well, when did he start working in Mojave?
12 A. Possibly, a year ago, when he left school.
13 Q. Tell me, do you know how to contact Slaney?
14 A, Yes.
15 Q. Did you ever pick up the phone to try and reach out
16 to Slaney?
17 A. No.
18 Q. Did you ever write Slaney and tell her she could
19 have her dogs back?
20 A. No.
21 Q. Did you have a close relationship with Slaney?
22 A. No.
23 Q. You were her Godmother?
24 A, Yes.
} 25 Q. Tell me how often did you see Slaney before she
26 left her father's house?
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A. I think it had been a couple of years since I saw

Slaney before she left her father's house.
Q. Did you ever watch the dogs --
A, Yes, at Susan's request. Slaney --
MR. CHAVES: cCan I interrupt?

MR. ALTER: I didn't finish the question.

MR. CHAVES: There's no question, no answer.

I want the witness to let him finish. There seems to

be a running-- this running over each other and
not --

THE COURT: Strike the record as to the
Crossovers.

MR. ALTER: I will rephrase.

THE COURT: And start back.

MR. ALTER: Thank you.

Q. Ms. Healy, before you picked up Lucy that Thursday

night, there were times where you watched the dogs owned by

your-- owned by Slaney or --

A, Yes.

Q. Is that correct?

A, Yes.

Q. And you took care of them for a week or two at a
time?

A. Yes.

Q. On prior occasions when they were on vacation;

is

83




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Direct/Chaves/Healy 84
that correct?
A, Yes.
Q. Now, tell me, when you say the dogs have plenty of
room to run, that's within your five apartments residence,

they run within the area of the five apartments?

A. No, I said they were free.

Q. They were free. They walk within that area?

A. Yes. Not in a cage.

Q. And you walk three miles and is it you who walks?
A. Yes.

Q. With your vertigo?

A. Yes. I do not have vertigo on a daily basis.

Q. Pardon me?

A. I do not have vertigo on a daily basis.

0. You really don't know how and in what manner Slaney

cared for her dog when the dog was with her?

A. I do, if you judge on the condition of the two dogs
I picked up that night.

Q. Well, didn't your brother have the two dogs for
over a month and a half before you picked them up?

A. Yes.

Q. Isn't it a fact that your brother put the dog in a
large cage?

A. Ms. McCarthy wanted that because of the damage.

Q. Please. Please. 1Isn't it a fact that your brother
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put the dog in a large cage; is that right?

A. Yes.

0. Because he was leaving the house; is that correct?
A. No, because he was told to.

Q. Were you told that Slaney was the owner of the dog?

A, When they initiated-- when they responded to the
lawsuit, that's the first I heard that Slaney was the owner
of the two dogs. I knew she was the owner of Lucy.

Q. You knew she was the owner of Lucy. When did you
learn that she was the owner of Lucy?

A. When she came to our apartment saying so and my
brother told me that he and Slaney had gone to Virginia to
get the dog.

Q. That's the first time in 2000 --

A. That's the only --

Q. 2011, you learned that it was Slaney's dog?
A. Yes. I didn't know.

Q. Isn't it in the letter?

A, Yes.

MR. CHAVES: 1I'm going to object. He's
interrupting.

MR. ALTER: You're right. Your Honor, I stand
corrected. I'll keep my mouth closed until the
witness is finished.

THE COURT: Sir, what question do you want
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answered?

Q. I want answered the question: Didn't you learn it
was Slaney's dog in the letter of October 201172

A, Yes. Yes.

Q. Pardon me?

THE COURT: I think you indicated the date on
the letter, your wrong date, 2009. You want to
rephrase the question?

MR. ALTER: That's correct.

Q. Isn't it a fact that you learned that Slaney was
the-- isn't it a fact you learned that Slaney was the owner
when you read the letter of 20097

A. Yes.

Q. And it was a gift to Slaney?

A, Yes.

Q. Was it your impression that her father could give
away Slaney's property to you?

A. That was my impression.

Q. Thank you.

MR. ALTER: No further questions, judge.

MR. CHAVES: Judge, the only thing I would add
is I would move into evidence Plaintiff's 1 at this
time.

THE COURT: I'm sorry? You had said you had

no further questions?
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MR. ALTER:
THE COURT:

minute, counsel?

MR. CHAVES:

at this time is --
THE COURT:

have any questions

MR. CHAVES:

at this time.

THE COURT:

No further questions.

You have no redirect? You need a

Not really. What I want to do

I need to know whether or not you

of this witness.

No, I do not have any questions

Let her step down, then you can

continue. Thank you very much.

(Witness excused from the witness stand.)

MR. CHAVES:

Plaintiff's 1 into
hearing.
THE COURT:
MR. ALTER:
THE COURT:
well, that's--
MR. ALTER:
THE CLERK:
THE COURT:
objection?
MR. ALTER:

THE COURT:

Judge, I would just move

evidence for purpose of this

Objections?
Is that the license, judge?

It is the letter indicating--

I'1ll object to it.
The letter 1 through 12.

Well, you got some basis for your

Hearsay.

Under the strict rules of
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evidence, that would be-- this item would be
objectionable. We are, however, 1in a realm of law
that does not look to the strict rules of evidence on
the questions of custody and/or visitation as we are
and so the Court will admit and allow to be marked
this item in evidence as Defense Number 1.

MR. ALTER: I believe it's plaintiff.

THE COURT: 1I'm sorry, Plaintiff's Number 1,
I didn't realize I said that.

THE CLERK: Marked in evidence Plaintiff's
Number 1 marked in evidence. So marked.

THE COURT: Anything else, counselor?

MR. CHAVES: No, I don't have anything else
at this time, judge.

THE COURT: I take it that means you are
resting?

MR. CHAVES: Yes, judge.

THE COURT: Oh, dear me, dear me, counsel, we
have five minutes for closing arguments. Do you want
to make them now or should we --

MR. CHAVES: I prefer to come back, judge.

THE COURT: Okay. When is the soonest they
can come back? The soonest date we have available?

MR. ALTER: Judge, respectfully, can we have

a bench conference?
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THE COURT: Yes, absolutely.

(Bench conference held off the record.)

THE CLERK: March 6th in the morning.

MR. CHAVES: I have an appearance in JCP in
the morning. That's the only thing I have.

THE CLERK: We'll work it out with them.
Check in with them and tell them you're upstairs and
we'll work it out.

MR. CHAVES: Otherwise, that date is okay.

MR. ALTER: Tuesday, March 6th, judge.

THE CLERK: 9:30.

MR. CHAVES: Thank you.

MR. ALTER: Just counsel?

THE COURT: Parties, if they want, you don't
have to be here. There's no requirement for them to
be here. O0Okay. Thank you all. Why don't you all
come back up.

(Bench conference held off the record.)

THE COURT: The record should reflect the
Court has determined not to sanction.

(Matter adjourned to March 6, 2012.)
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PLAINTIFF’S
§ EXHIBIT

\ NEW YORK CITY DEPARTMENT OF
HEALTH AND MENTAL HYGIENE

i Thomas A. Farley, M.D., M.P H.
Commissioner

Health

January 3, 2012

Margaret Healy
135 Willow Street #309
Brooklyn NY 11201

License No: 3070403
Dog Name: Lucy
Service Tag Number: 3215

Dear Ms. Healy

Your dog has been registered and listed as a service dog in New York City Department of Health &
Mental Hygiene (NYC DOHMH) database. NYC DOHMH issues a unique numbered brass tag to help
identify registered service dogs. Enclosed please find the gold colored service dog tag which should be
place on your dog’s collar. You will be receiving the regular red colored tag New York dog tag
separately.

This Service Dog Tag should be used for life of the animal and does not require renewal.
Although the service tag is fee-exempt for dog assisting persons with a documented disability, you are
still required to pay to renew the dog license anmnually.

If you have any questions, please contact the Dog License Unit at (212) 676-2120. Please remember that
the law requires your dog be currently vaccinated against rabies, leashed while out in public, and that both
tags be attached to your dog’s collar.

Sincerely,

Tt

' Tameka Depitte
Assistant Public Health Advisor
Veterinary Public Health Services




THE CITY OF NEW YORK

DEPT. OF HEALTH AND MENTAL HYGIENE
VETERINARY PUBLIC HEALTH SERVICES
125 WORTH STREET, BOX &1

NEW YORK, NEW YORK 10013

NEW ONLINE AT WWW.NYC.COV IDOGLICENSE
Your Renewal Decal Instructions

e year imprinted upon your renewal decal matches the year in which
expires. Thank you for licensing your dog with the NYC DOHMH.
wally. fo renew your dog’s iicense online, visit us at: www.nyc.gov/doglicense

and affiv

to Dog
License Tug
here

SEPT
2012

v

y

-34 (REV. 3/09)

PET IDENTIFICATION

B, B,

Be a responsible pet owner -

Lcemie your dog and renow annoally, NYU T fealth Codeo sy 100 04
Feagetires a dow a public o have a dow license tag atachod te i
collar,

SYC Health Cade § 1129 cequives ol dogs and cats 4 months

e i dlder 1o receive 4 primary vaccinution agaitst il

and B redeive e yvace HIUG0S OF Dooster vacs IR ERTRIEEN

MYC Heglih Code s 1 O rerpaires dogs i prblc o e nostrained
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THE COURT CLERK: In the matter of Healey versuas
O'Hanlon, index number 21646 of 2011.

State your appearances for the record. Starc
with plaintiff.

MR. CHAVES: Thomas Chaves for the plaintirr.

MR. ALTER: Stanley Alter, Alter & Alrter, 200
Bast 42nd Street, for the defendant.

THE COURT: Again, good morning to both of vou.,

MR. CHAVES: Good morning.

MR. ALTER: Good morning.

THE COURT: We are scheduled this morning for
closing arguments and determination, if the Court can
do so, at the close of arquments.

I am assuming -- and you'll correct me if I['m
wrong -- that you do not wish to submit any writings
to the court?

MR. ALTER: Not I.

MR. CHAVES: Judge, I have to request permiss o

to consult with my client with respect to that i

9]

THE COURT: Well, that wasn't exactly my
question. I didn't make clear exactly what I meant.
What T meant was do you have any prepared
writings that you want to hand up.
MR. CHAVES: No, Judge.

THE COURT: I was not offering for you to do
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written submission. We're ready to proces,
MR. CHAVES: Yes, vyour Honor.

THE COURT: You are ready to

moment; I have something I need o make
On in the computer before we starc whioh zo00 3
take a moment.

(Whereupon, there was a pause

.
—
o]

proceedings.)

THE COURT: Okay, I'm ready.

MR. CHAVES: Judge, before we sracrn,
something off the record?

THE COURT: Come up.

(Whereupon, an off-the-record
held.)

THE COURT: You ma

ready.

MR. ALTER: Thank you, vyour Honor.

This is the point in this matter which the Court
has called upon us to give closing arguments. I wish
to remind the Court that the plaintiff came into this
proceeding by an Order to Show Cause seeking
injunctive relief at the last moment in their
application. However, at a conference at the bench,

I indicated I would seek visitation of the dog, Lucy,

i

=ty

during the pendency of the remaining aspects of rtnhis
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lawsuit.

An evidentiary hearing was conducted wirn regard
to that issue. I do not fee] that it is a very
complicated matter, Judge. There is no dispute that
this dog involved was given to Slaney as a gifr in
December of 2008. It is a mammal that does not causs
Slaney to have an allergic reaction. Slaney 1is
otherwise allergic to dogs.

Slaney maintained the deg, fed the dog, =t
cetera, from the time she received it as a girg,
until August of 2009. Unfortunately, in August of
2009, sSlaney's mother instituted a lawsuir againstc
her father for divorce. Slaney and her mother fled
the marital home. Slaney testified that she Wa s
afraid of her father.

In September of 2009, Slaney testified befora
justice of the Supreme .Court in Nassau county

request that Slaney be permitted to

k9]
oy
—

to attend a school that has a polo team. Sl
an accomplished polo player. Her father ~crre-ro

that application and was tepresented by Mo, .,

the husband of the plaintiff in

bar Slaney from leaving New York and goin
J

o

Justice Diamond in Nassau county after hearingy

Slaney in camera came out and direcrted rnar Doealie
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permitted to go to school in Baltinmore.

September of two --

O

P4 i

20009.

95!

gotten as a gift from her maternal grandracher, arc
the marital residence believing that her brothers
father would take care of that dog.

One month later, as testified by Mr. Scharoff
request was made for the return of the dogs to
Slaney. In response to that request, Mr. Scharcff
co-counsel of Mr. Healy, wrote a letter. It's in

evidence. That letter indicated and écknowledged

0]

that Slaney owns Lucy. But, the father say
shown to Mr. O'Hanlon's satisfaction that Slaney
care for the dog.

Certainly, Slaney could not care for the dog

while away at boarding school. And, certainly,

r late August, early S DT e

laney left Lucy, an Lady, another dog she had

aT01

know what, you can't get Lucy back until Slaney has

Slaney could not care for the dog living in a small

apartment with the mother when she returned from
school.

There was no contact with Mr. C'Hanlon, ner
father, for almost a vear and a half. She cerrain
was not going to contact Mr. Healy, who was her

adversary in the Supreme Court r
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father seeking to prevent her rrom going ro

Baltimore, and an adversary of her meorher

be noted that her mother gor custo
Justice Diamond.
We now have a situation whare Sianes 4. 1

from the school in Baltimore and learns thnar

3

other dog, Lady, died. She tnhnen requesrs rhe o

@

of the dog. There is no claim, as there coulan
that Mrs. Healy was given the dog or enrtirled
dog by Mr. O'Hanlon. He had no power o1 <rar

title of the dog to his sister; it was Slaney's

<

50, now what we have is a claim that Slaney aba
Lucy.

The facts show otherwise. As I just indic

o

Slaney, as based upon the letter from her fathe
lawyer, would not be given Lucy until she was c

of showing that Lucy could be cared for by her.

Slaney now lives with her mother, out on the is]

in a home that has a large area where the dog 1

ot

to run, grow, play and be with Slaney. g aney
in school this year. She is planning to go to
college, I believe she Cestified, almost within

walking distance of where she lives,

To defeat the claim of Slaney's right to b

that dog, we now have Mrs. O'Hanlon -- Mrs. He:z

o 4.

ST g g
naoned

ated,
e
s

apable
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s free
15 not
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take the stand and say, well, now this dog is a
service dog. I trained this dog to be a service daog

and I need th

@

0N

O
(o]

Well, you know, it's very colncidental thatr eho
started to train the dog at or about the time she
made the claim to exclude Slaney from receiving her
dog. She testified that, I believe, it took four to
six weeks to train the dog and she got the
certificate in January of 2012. This proceeding was
started, I believe, in September. That is not an
excuse.

If your Honor pleases, this court, I believe,
has the jurisdiction and power to direct that Slaney
have, at the very least, time with the dog,

significant time while this action is cending., Ara

why do I say significant time? Because rho LlaLnt

in this case has sought to delay the prosecurion
this case with the understanding or with rhe trogarn.
that by exclusive possession, the longer I have the
dog, the better off I will be.

They ran to the 2Zppellate Division Seering A
stay of this proceeding, seeking a stay
hearing, until the appeal was perfected, Hnouwoiig
would have approximately nine months rto perreor

appeal. Depositions, they don't want to go o
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depositions even though in a preliminary confererce

order they were scheduled.

@

Your Honor, I respectfully submit that the Cours
exercise it's power and grant Slaney the right to
have Lucy at least two weeks out of every month,
exclusively, with some arrangements whereby she picks
up the dog or the dog is delivered to her. But, sii-
should not be excluded from having her dog which sne
owns, which was given to her, which she loves, whicn
she trained, and which she cares for.

Thank you very much, Judge.

MR. CHAVES: Thank you, Judge. I'm going to try
Lo respond to all the points that have been made.

As a preliminary matter, jurisdictionally, there
is no application pending before the Court thar would
govern in any fashion properly or which was

jurisdictionally made by the defendant --

i

THE COURT: You might want to rephrase thart,
know it's your argument, but there is an application
before the Court. There is no written application
proffered by the defendant.

MR. CHAVES: Let me rephrase, Judge. There i
no motion -- there is no written motion, no writter
Cross-motion, no written Order to Show Cause, there

is nothing in writing for this unique and unusual
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request that's been made. It severely prejudioes
plaintiff the way this has come o T
plaintiff had absolutely no idea Ll Two ming
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vague, undescribed, unspecified vi
o way to counter what specifically was being
requested because we were never notified what
Sspecifically was being requested.

Now, even if the insurmountable, Jurisdictional
problems can somehow be overcome, which we contend is
not possible and not conceded, but solely for the

sake of argument, if the insurmountable Jurisdic-

=ty

tional problems can be overcome, any award o
visitation would be violative or a violation of
plaintiff's civil rights not only under the federal
law, the Americans for Civil Disabilities Act, bur
also under the New York Civil Rights Law, Section 40,
and New York Executive Law, Section 296. The

plaintiff cannot be deprived of her service dog. And

her right to the service dog 1s absolute and persmprs
any notion of visitation that might apply in
connection with this case. There is O such tning in
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deprived of their service do

hl

Now, defendant's counsel has suggested
"coincidental" that the application and the proce
that led to the certification Of Lucy as plaintifi
service dog occurred after the institution of rhi
action. That doesn't Change anything. But, ther
a long process involved and a doctor being involve
& medical doctor that we heard testimony abour rr
the plaintiff, Dr. Underberg, who had to submit
affidavit swearing under penalty of perjury rhar

there was a real and immediate need for T4

become Ms. Healy's service dog due to her medl oo

condition related to vertigo.

And specifically, if one looks at the brochur

that was produced -- and this is a matter of publ
record -- by the New York State Attorney General,
Eric Schneiderman, c NCerNing Service an ifia. . o .
public accommodations in the workpla fe

specifically makes reference to what 1s a servic.

,,,A,,

animal. And in part it states that a service EHERGE

can pull wheelchairs or carry and pick up
individuals with mobility impairments and —os. o

persons with mobility-bound impairments.
We have already heard evidence in this case

the plaintiff that she has a mobility impairment

with
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respect to vertigo and that is what caused the c¢chain
of events leading to Lucy being a service dog.

addition to which, she also testified that Lucy is

ot

able to assist her with respect to picking up cer
items which may be difficulr at times for her to pick
up.

Respectfully, Judge, our position is that under
the federal law that I have already cited, the
Americans with Disabilities Act, and the New York
State law, it would be a violation of plaintiff's
civil rights under these Ccircumstances to be deprived
for any amount of time of her service dog.

Obviously, in another case where there is a conresrt
Wwith respect to ownership of the service dog and the
Other side is claiming they are the owner of the
service dog, during the pendency of the action ir
would be highly inappropriate, and unfair, and
discriminatory to deprive the person who has the
service dog and has been recognized as a disabled
person of the use of the service dog.

Now, ultimately if the case is decided by a

trier of the fact that the plaintiff is not the
of the dog, that's for another day and that's ©5 e
dealt with at another time. Meanwhile, during the

pendency, she should not be deprived of tnis.
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there is no legal rationals
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visitation of perscnal property. And as we all xnow,
under New York law, a dog 1s personal property.
Thus, there is absolutely no case law, no authority
of any kind, which states that that is even
considered allowable.

Now, your Honor had indicated thar you might
consider in connection with this case making what vyou
describe as new law holding that a dog is not just
personal property and that it has an elevated status

i

above personal property, and that would necessaril.

D

entail an analysis if the dog 1s not personal

th

property with respect to what the best interests o
the dog might be in connection with this. And if
that standard is applied, the evidence is
overwhelming that there should be no visitation at
this time. It goes beyond, way beyond the
circumstances that defendant's counsel has describad
With respect to what actually occurred. We're not
here to try a divorce action, That has nothing to Ao
with what we're here to do in this court. And in
fact, defendant's counsel had signed a stipulation
indicating that matters related to the divorce should

be kept in the divorce court, which 1s where they
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belong.
We've heard evidence in this case rhar

Ms. O'Hanlon, who at the time I believe was Slxtesn

iy

Oor seventeen years of age, left in the dead
with her mother for whatever reason she felr she

needed to do so. The dog was left ther

g

position seems to be she cared for the doyg bet oo
left in the middle of the night. However, her
concept, 1t seems to me from what I recall oy
testimony, 1is that her two brothers who were older
than her and of college age would take care ~F 1re
dog after she left with the mother, which was ar 1.

end of the summer. The proplem with thar wii .o

0

argument or statement is that her twe Slder oot

J

{
i

were in college, and they were in collegs
Cincinnati. So, obviously the idea they could rame
care of this dog makes no sense.

Now, she went to Baltimore to a boarding schoo

And like every other school, they have vacations,

[t

they have breaks, all kinds of time free. During the
entire time she was a student art this high school or

boarding school for two years, she made no effort

s
5
T

i

whatsoever to have any contact with the dog. None.

So, therefore, if one applies the standard of

best interests of the dog, there is no way that
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anybody rationally could consider 1t would be in the
dog's best interests to be folsted into an
environment with people that the dog probably doesn'r
even remember at this point.

The dog was essentially a puppy, eight months of
age, when the plaintiff and her mother left for

whatever reason. The testimony in this case from th

)

¢

plaintiff is that the dog was not trained in any wavy,

shape or form. Anyone who knows anything about dogs,

4

and I think it's a matter of public record, Judge,
knows that a puppy needs to be trained; that a puppy
needs to be housebroken; that a puppy needs to be
cared for in a hundred different Wavys.

There is no evidence whatsoever that
Ms. O'Hanlon ever did any of that because when
Ms. Healy was given the dog to care for the dog as a
temporary measure, the dog was not housebroken, the
dog was not trained, and so forth. Ms. Healy tock ir
upon herself to do the appropriate steps necessary o
Cake care of the dog that Ms. o'Hanlon should nzve
done earlier. And she's not an infant, Judge,
respectfully, she's an adulr Now. AR She wal
close to being an adult at the Cime when this whio o
thing happened. There is no ATJUIRENT Chat Can fe

made rationally she was not in a position where she
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could have trained the dog. Clearly, she could have.
And notably absent from any testimony anywnere

is the role of the mother in this. Where is tne

&

mother? We have heard no testimony about he

o forth. She

03]

involvement, lack of involvement, and
supposedly went to a two-bedroom apartment, then to a
very large, probably, McMansion in Manhasser. There
is no evidence whatsoever that either of these places
1s inappropriate for a dog to at least come and
visit.

At no time other than something through a
divorce letter -- a letter that the divorce lawyer
Wwrote that he doesn't even remember writing, there
was no contact with respect to the dog.

Now, anyone who knows anything about dogs knows
that an owner, in general, 1s very attached to tne
dog and has a way to be in contact witn the dog
either through trying to arrange to see the dog,
trying to have the dog brought to them for a litrle

visit, things along those lines; it's a very close

relationship. In this case, nothing occurred for
years. This 1s not a situation where it was & couple
of weeks.

We heard testimony from the laintiff that she
Y p

took the dog with the understanding she would take
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care of the dog for a while and that she would rerurn
the dog at the point in time wher ir
to do so. She never foresaw and nobody fores.aw

there would be a complete abandonment of oy
property. But, we're not getting to the ultimare
issue here, the purpose of today is a limited hearing
with respect to visitation. And there is some
serious issues with respect to thatr,

Now, once the court, 1f it does dec.ae i
wants to order some type of visitation, makes tre
giant step beyond what the law allows, and the oian
Step beyond what the best interests of the dog are,
there is absolutely no evidence thar Foisting ri-
dog, literally, taking the dog away from it's only
known owner that has cared, loved and taken care oL
this dog for the last two and a half years, in some
unspecified location on the eastern inlet of Long
Island that is allegedly an appropriate place for the
dog but which there is really not much evidence apour
other than supposedly it's a big area. There 1s ns
Cestimony whatsoever. And Ms. O'Hanlon Certainly had
an opportunity to do that, to testify before tne
court and say to the court this 1s going to be my
schedule day to day; this is when I'm going to get

up; this is what time I'm cing to walk the dog; this
g g :
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is what time I'm going to feed the dog; I'm going to
feed the dog twice a day; walk the dog two, three
times a day; I'm going to take the dog at nighr
before I go bed and will put the dog in a crate or
the dog is going to be loose in the house. None of
that testimony that, in general, any rational dog
owner would testify about seeking to have the dog
come into their house. None of that was heard.
Zero. So, respectfully, Judge, there is absolutely
no basis under any theory to have that occur.

Now, just a few more minutes. And I Sincerely
thank the court for allowing me the latitude to go
into all the points that I have, and I apologize to
the extent that I'm being repetitive.

I've already covered the fact there is no
recognized right under New York law. I'm Joing to
move forward from that.

With respect to the equitable powers cf rthe
court, I guess in theory that could occcur.

With respect to ordering some type of
visitation, but as stated, again, that would be =
violation of Ms. Healy's civil rights under tre
Americans with Disabilities Act and Ccorresgondi g
York law. Moreover, it would not be in Che Dhest

interests of Lucy.
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Now, balancing the equltable consideratcions

concerning visitation, as I've just explained ar

i

length, there really 1isn't any rational basis to

1

think that the dog would somehow be helped in

o

way, shape or form to be dragged to some unspecified
location on the eastern inlet of Long Island. There
1s absolutely no evidence with respect to that.

Now, moving forward, another point that the
Court should consider aside from everything =lse thar
I've already covered is the fact that Ms. Healy has
devoted herself almost cne hundred percent to the
care, maintenance, upkeep and love of this dog for
the past two and a half years. Ms. Healy does not
work at this time. She has not worked since the dog
came into her life, so to speak.

Moreover, her husband, Mr. Healy, 1s a retired
lawyer. And he seems to be criticized constantly in
connection with this case, and I'm not sure exactly
why, because of whatever he did in the divorce action
or didn't do as the "attorney of record," even though
I believe defense counsel is aware that he is nor a
divorce lawyer; that before he retired as a lawyer he
worked for a corporate law firm for thirty or forrty
years. He was not involved with divorce. I think

his role in the other case (A) is irrelevant; and (B)
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is minimal. So, I think that's sz complerte
non-starter with respect to anything, Judge.

Now, another aspect rhat should re SO ey
connection with this is that there is no dndioanloo
whatsoever with respect to what specic. ol

Ms. O'Hanlon is going to do or nor do.  Now, She wer

&3]
t
D
o
@]
W

Lo a very prestigious, prive rding school whd
focuses on people who are interested in Lorseo

don't know a lot about this scheool. It's nur a
famous school like Phillips Exeter or Choare,
Lawrenceville; I don't know a lot about this school.
It's falr to say that most of the people that go to
this school, though, then do go to college; it's a
college preparatory school.

She has not explained in any way, shape or form
what her plan is. I don't think that Nassau County
College is within walking distance of her house. It
may be close, but I don't think it's walking
distance.

Moreover, I believe this location she is living
in, supposedly, is in the €astern end of Long Island,
in Suffolk County. But, be that as it may, it would
be very unfair and prejudicial to Lucy to have to
kind of be thrown into something, and very

prejudicial and harmful to the plaintiff because she
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wouldn't even know exactly how this thing is Joing

work.
If, in fact, Ms. O'Hanlon really sincerely
wanted to have this dog, she would have done thi

over the past two and a half vears to at least

in touch with this dog.

There is dog sentient. Being so, although the

law considers it property, it's not the kind of
property that someone can rent a storage locker
put it in the storage locker and then come back
sometime later and pick up the property. This

property needs to be cared for. This property

to be loved. And actually even though the ]aw

doesn't consider a dog more than property, at leasr

with respect to the criminal law it's a crime ro

a dog and it has a special consideratiocn with

to that that is beyond property. It's also a crime

Lo commit cruelty to any animal.

So, the law does recognize in scme respecr -

an animal, a dog, is more than propert,,
because obviously you can't be cruel to DropErn
that I'm aware of.

Now, with respect to Lucy's specific pesgs

respect to her diet and what her currenr sifuariy

is, when she's fed, when she's walked and s T

[
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there 1s no testimony whatscever from Ms. O'Hanion

with respect to what she would do. Contrast that

4]

with Ms. Healy who explained at length what she does

87}

everyday with the dog, how her living situation
accomodates the dog, because she has an unusual
situation of an open, contiguous apartment in a
building here in Brooklyn, in addition which she
makes it a point everyday to take the dog out ~n ]or~
walks. She was very clear and specific with respect
to what she has done.

Now, the other and final point, Judge, is thar
we did hear evidence in this Case that Ms. O'Hanlon
went to visit a friend, she testified, in Florida who
was involved in polo of some kind of other. I don't
want to go into a long-standing thing about what polc
is or isn't; it's not a sport I know a lot about.

However, I do know unlike certain other Sports, it!

93]

not widely played, it has very specific restrictions
in terms of the need of a horse, training of a horse,
location to play and so forth. And in order to
accommodate her interests in that, it may be
necessary for her to travel. And therefore, there is
no evidence with respect to who would take care of
the dog in her absence.

Again, going back to the issue and the notable
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absence of testimony of the other defendans,

Ms. McCarthy, Ms. O'Hanlon -- Che wile

brother, whatever title YOU want TO glve N2r O riie s
We've called her Ms. McCarthy for purposes of ri o
case -- we have no idea what she does, whar she

5

doesn't do. We have no idea about her schedules.,

[y

Nothing.

So, Judge, if you factor in all rthe different
factors that I have given, equitable and legal, we
respectfully request that your Honor deny the
application in all respects. Thank you.

THE COURT: 1In keeping with ocur sidebar
conference, you may respond.

MR. ALTER: Thank you, Judge. "1l try to be
brief,

I would like to address one thing before I get
into the merits and that's the constant statement
that there is a stipulation that none of the divorce
proceedings between Mrs. O'Hanlon and Mr. O'Hanlon
would be part of this proceeding. I have never
signed a stipulation to that effect and I look
forward to seeing a copy, sir.

Now, moving on, Judge, we now have a claim char
there will be a civil rights violation. Bur, in rha:

statement made by counsel, it might be differert ir
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it were a question of ticle.

If the Court remembers, Ms. Healy went on the
stand acknowledging the receipt of the letter of
October 15th, which she read, understood, and agreed
with. In effect, it was sent or a Copy was sent to
her husband as co-counsel. And the attempt to
minimize Mr. Healy's role as co-counsel is misplaced
because Mr. Healy has attended every proceeding in
that divorce action, every deposition in that diver o
action, 1issued subpoenas in that divorce acoion,
Judge, is so steep in that matter it is unbelievaple.
So, the claim that he doesn't know why Mr. Healy
being mentioned, he's being mentioned because
Mr. Healy knew that Lucy was owned by Slanevy.

Mr. Healy knew that Lucy was going to be givern to to.o
wife to care for and that title would not cass Lo
her. And in the letter that she acknowle e

agreed to, there 1s no time limitation
letter for which Mrs. Healy would pe CRI Ll Lol

dog.

We talk about title. Title hasn't shifted.
Title has not shifted in this case. What we nave is

a claim that I have a service dog, which that service

dog, we have to understand Ms. Healy testified

for five years she had this condition. She has had
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CLOSING ARGUMENTS

four other dogs. She has never trained any of the
four other dogs to be a service dog but now thar rhis
proceeding started, what a wonderful way to throw a
roadblock up to prevent Slaney from seeing her dog.
It's a sham.

If your Honor please, we heard from counsel
there is no indication as to how Slaney would care
for her dog. The testimony was she cared for her dog
for eight months before she left the house. Are they
Suggesting that Slaney is going to be cruel to this
dog? That Slaney is in some way golng to misrreat
this dog? If she had no interest in this dog, she
would not be here fighting for visitation to be with
her dog. She would have not requested the return of
her dog.

The letter by her father, on behalf of her
father by her father's lawyer or lawyers, makes it
very clear that the only time Slaney is getting this
dog back is when her father, her father, deems it
that she will be able to care for her dog. That was

1

their plan. Her father who has not spoken to her for

h
K

two years. And when she requested the dog back

her father, this proceeding was instituted.

U
o]
.
j

Your Honor, my counsel, adversary counsel,

some nondescript place in eastern Long Island where

¢
e
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Slaney 1s going to live. She gave the address, Te b

on the record.

]

She described the nousehold. She described the

(

area where this dog can go out and play, and not walk
around five contiguous apartments within the
apartment. I think it's a shame that the godmother

of Slaney would take it upon herself to attempt to
deprive this young lady of her dog. And I think it's
& shame that they resist at this late stage that
Slaney have some contact with her dog.

And the reason that we bring up the issue of
title to the dog is to give the Court a basis to
understand that her claim or rights to visitation has
merit and that she sought to get this dog back within
one month of leaving the household, and her father
and lawyers came up with the scheme of depriving her
of the dog, the letter of October, I believe, 13,
2009.

Judge, there is no impediment for this court to
grant Slaney the right to be with her dog. This doy
is not going to be abused. This dog will be careg
for. Slaney has indicated on the stand that she
loves animals. And all the roadblocks attempted to
be put in the path, I think is just shameless.

Thank you, Judge.
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THE COURT: The parties have put
amount of evidence before the court.
give an opportunity to counsel and re
meant to ask, frankly, before I pose
well, rebuttal would be the wrong wor
comments from the defense given our =

conversation. I need to know before
determination -- T would like to have
the benefit of informing the court of
you believe is in this record that in
disability of Mrs. Healy.

MR. CHAVES: cCan I answer thar,
answer that?

THE COURT: That's my question.

T

MR. CHAVES: I can L'y CO answer
It's a matter of public record --

THE COURT: The evidence in the
disability.

MR. CHAVES: The evidence in the

Lucy is qualified as her service dog.

I would like

[

quest thar

Ty

rebutcal from -

d, reply

Tdebar

I make a firna:

4

what evidence

dicates the

record nf her

record is rtnhat

SO, in other

words, that would not have occurred without Dr.

Underberg, again, her treating physic
atfidavit submitted ro the New York C
of Health indicating she needed a ser

Without that medical evidence, someon

e

ian, swearir

ity Departmernt
vice dog.

€ cannot obtai

TR

n
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a service dog.

Now, we didn't bring Dr. Underberg to testiry
for purposes of this hearing, but inferentially we
know what the process is. It's sort of like saying
someone is a lawyer and we know they are a lawyer
because they took the bar exam, passed it and were
admitted. So, it's the same kind of analogy.

In order to become a service dog, you have to
have medical evidence supporting there is a need to
have a service dog in the first place. There is a
long process that occurs with respect to becoming a
service dog, for the dog itself. But, before You
even get to that, there has to pe & need for the dog
Co become a service dog of a particular person.

So, Judge, respectfully, the evidence is the
certificate, the letter from the New York Department
of Health with respect to Lucy becoming a service dog
for the plaintiff, and the license attached thereto,

THE COURT: I didn't overlock an affidavit from
the doctor?

MR. CHAVES: No. There Was no affidayir,

THE COURT: 1 misunderstood. I thought I reard
you say that.

MR. CHAVES: If this were a tull-blown trial

where there was a need for that type cf evidence,
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obviously, we would have called the doctor. But, for
this limited purpcse, we felt it was nor necessary .,

THE COURT: I understand. No, I undersrand.

d4s unusual, on the rights of personal property it
seems to this Court that is au contraire. I think
you would find steep in case law Lo the extent that
it verges on the consideration of a dog, that a dog
i1s considered man's best friend in the United States
of America, and that in many ways a dog is not
considered -- or, 1is considered more than perscnal
property inasmuch as there are laws with respect to
how this "personal" property can be treated.

In this case and as a result of this hearing, it

oy

seems to this court several things: That there are
probably very strong feelings of love and care botn
on the part of the defendant and on the part of the
plaintiff with respect to Lucy. The Court cornsidered
some of the -- well, considered the standard for a
preliminary injunction perhaps in reverse in trying
Lo determine whether or not it made sense to have
visitation in this case. So, notwithstanding the
withdrawal of the motion for preliminary injunction,
in order to determine that visitation will be

appropriate or inappropriate, the Court needed to
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look at things like what is rn

[¢¥]

N

this ca

3

on elther side i

w
@

The Court also did look at the tes
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sides with respect to their feelings abour ri
the opportunity, and the argument made by sourse )

that this Court has no jurisdiction, one, bpbecauss

likelirncod of suo

there is no written application and, secondly, thougn

arguably slightly different, that the Court ~arg

remove the dog because this is a service dog.
First, I determine that the Court does o

Jurisdiction because in it's attempt to withidraw

motion for preliminary injunction, rhe Lot Tl

not in control of any oral applicaticn rcrar My foas

been made during the course of this action, and r

Court does have oral application and a Subsequent
hearing with evidence on the question from which
make a determination.

As to the best interests of the dog, I don't

think there is such a standard vet made. I do oo

think that we can automatically analogize in the

interests of a child to in the best interests of

dog. And so to the extent that it has not exisre:

prior, I guess this court is making it up.
Before I indicate if at all I indicate whar

is, I think I quickly need to talk about whether

he

F "

to
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not there is -- whether or nor we go to such a

standard, and whether or not there is a preliminary

iy
O

consideration before we try and figure ocut t
interests of the dog, and whether or not it's s
Standard I'm going to use.

This case thus far and on the basis of the
hearings just recently had appears to suggest that
the court -- well, counsel 1s suggesting thar the
court could not have the ability to take this dog
from -- or the visitation rights for this dog because

Lucy is a service animal. It seems apparent to this

court that if Lucy is a service animal in the way
that counsel would have this court perceive, that is,
an animal that is absolutely necessary t£o rthe
well-being of Mrs. Healy, there would need TO be a
show of evidence of her disability.

The court takes to -- the court credits tre
testimony that there have been many dogs in
Ms. Healy's life since she became aware of her
vertigo, and that as far back as 2005, she was aware
of it. There is little or no testimony of any
attacks since then. There 1s no medical evidence or
the disability from any medical professional . S,

the Court does not believe that the designar . n L
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service dog is such that the court must accept it.

In light of the ability and the exiscence of Tl

light of the fact there has been no greater need
shown for a service dog until such time as this
proceeding, this action, was brought forth, the Court
does not feel that it must treat Lucy as a service
dog.

I don't think it is best for this Court to
determine what would be the standard for
consideration and entitlement in the best interesr of

the dog because, you see, I, unlike the two parties

abour

[¢)]

<8

before me, am not an avid dog lover. I do cars
animals, I do, and am very much aware of the
attachment that persons and families have made to
their dogs and other pets. And as I started with, it
Seems to me that both parties here are -- have shown,
rather, a great deal of attachment and desire to be

ce

93]
\,TI

with a pet that each of them call their own. I
no deterrent in the way of suspected harm either t.
Ms. Healy or to Lucy in ordering visitation.

On the issue of likelihood of success with
respect to the final outcome in this action, whioh
think this court has to make in order to determine

that visitation might be the wrong thing, it seems rtc
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me that there is at least a sufficient likeliroo
Success to warrant the Order of visitation in this
case. I believe, also, that the distar-o Deree.
plaintiff and defendant in this case war:ant.
consideration of the requested visitation, oran o
be significant enough so that atrtachments i ;.-

areas can be maintained and/or developed, and rrar

would be less of 3

P

L

we did a few days a week as opposed to g signifi
period of time at once.

Counsel asked for two weeks out of the month
without any specification as to whether or not thar
be solid or every other week. I would entertain Lroun
counsel, prior to the drafting of the Order and ar
sidebar in a moment, what you desire because I gor 1.
request for limitation from the plaintiff. But, tnis
Court does hereby order visitation to be determined
after this sidebar I'm about to have with counsel.

Come up, please.

MR. CHAVES: Would I have an opportunity to
consult with my client before the sidebar?

THE COURT: Yes.

MR. CHAVES: May I do that outside?

THE COURT: You may.

MR. CHAVES: Thank you, Judge.
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(Whereupon, a recess was taken.)

I~

THE COURT: You want to come up here o

MR. CHAVES: No. Judge, I would like to be heard
on the record.

THE COURT: Make your record.

MR. CHAVES: Judge, thank you for giving us the
opportunity --

THE COURT: Well, the record should reflect
because I don't think it does reflect we took a break
allowing counsel to consult -- specifically allowing
plaintiffs' counsel to consult with his clients,
probably, about ten minutes.

MR. CHAVES: Thank you, Judge. I just wanted -
thank the Court for allowing me the opportunity o
consult with my client. And after consultation wirh
the client, I would like ro make the folllwling
statement: First, I respectfully request that any
Order of visitation only start in two weeks, thact ir
not be started before two weeks from whatever dare
your Honor decides to enter an Order ordering
visitation.

And we alsc seek a stay of whatever Qe
Honor signs and enters so thar we Carn
Appellate Division and make an applicaricn

peal with respect to trar

&

motion for leave to ap

ad
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issue, which at this point will not be an interim
Order, I believe it would be a final Order with
respect to visitation and therefore, possibly, would
be appealable as a right we would seek. If it's not
appealable as a right, we would make a motion in the
Appellate Division to have the Appellate Division
consider than on an expedited basis.

50, those are the two requests that I make
initially, Judge, and I would respectfully request
for purposes of the record when you do rule, that you
rule on those specific reguests.,

Now, with respect to the visitation itself, the
plaintiff requests respectfully that she pe present
and supervise the entire visit by Ms. O'Hanlon. Lucy
has bonded closely to Ms. Healy because of the daiiy
contact over the last two and a half years. Lucy is
trained and certified as Ms. Healy's service dog. It
Ms. Healy is not present, Lucy may try to escape ar
find her Creating the risk that Lucy may escape from

o
wsL,

pos

Ms. O'Hanlon to find Ms. Healy and become
injured or killed on the Streets.

We respectfully request that visitation must be
during normal daylight hours, up to one hour, once
per month, and a mutually agreed upon time.

THE COURT: One hour, one time a2 month? I just
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want to understand.
MR. CHAVES: One hour, once a mor-r .

month. Up to one hour a month.

We respectrfully request that rthe g
allowed to be present during the visitar .o

are Ms. Healy and Ms. O'Hanlon, no orher relactives,

friends, lawyers or other persons may be present.

We also respectfully

should be one in the many

request that the visitartion

parks near Ms. Healy, the

plaintiff's home.

Lucy becomes easily carsick evern

on short rides.

Visitation should not be in Ms. Healy's hone.
She has a safety and Security concern that
Ms. O'Hanlon will become familiar with several of the
entrances, doormen, security systems and other
features in her Co-op building. We already had a
situation back in September where Ms. 0'Hanlon and
her mother appeared and that led to this whole
confrontation which led to the Order to Show Cause
and the recent Order granted by Judge Ash and then

withdrawn here.

y

There is also a concern that it be very clear in
the Order that whatever visitation 1s granted, rtnar
when the visitation period is over, that the dog go

back to Ms. Healy. There is a concern that the
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plaintiff has that either Ms. O'Hanlon or her mother
Ms. McCarthy, will abscond with the dog. And
obviously, we object strongly to that even being a
consideration or a possibility, that the dog -- not
only that they take the dog somewhere but they ship
the dog. There has already been some testimony in
this case that Ms. McCarthy 1is originally from the
country of the Republic of Ireland where many of her
family members live, and there is a concern since
there has been frequent contact, she travels there
frequently and has many relatives there that the dog
not be transported to the Republic of Ireland or
anywhere else outside of the very strict confines of
whatever visitation Order Your Honor enters.

Thank you.

THE COURT: I don't think Yyour request is on the
record.

MR. ALTER: My request 1s a two-week consecutive
reriod, alternating weeks. Can I just briefly
comment on what was requested by counsel?

THE COURT: Uhmm --

MR. ALTER: Both as to the stay and --

THE COURT: Well, as to the stay because that's
a different thing, not as to the --

MR. ALTER: No, I'm not going into limitations
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and restrictions, that's no visitation.

Judge, in regards to the Stay to enable counsel
Lo go to the Appellate Division, this is Jjust
another -- it was anticipated. TIt's anticipated thar
there would be an attempted delay by whatever mearns
will be employed.

I request that the Court when it issues an
Order, issues that the defendant, Slaney, has
immediate visitation with her dog. And if in fact
counsel wants to go to the Appellate Division, therp
he will work and get his appeal up to go to the
Appellate Division. This Court should not aidg any
further delay of this issue.

Thank you.

THE COURT: The court does Nnot see the request
for the stay as a delaying tactic. Perhaps, as a
notice tactic to the court. I would expect that an
appeal of this court's Order would be taken by orne
party or the other, notwithstanding which way the
Court went.

I do not believe that this Order is a final
Order of the court and very much like visitation
rights in most proceedings I determine during tre
course, because the dog is not a child. But, it wmay

be.
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I will stay the implementation o rwe i
but T will not stay this proceeding gending
application and determination of appeal -- or,

determination of appeal.
I want a Short Form Order. It will be entered

forthwith, which means that it will be proba

Ty
ot
-

effective tomorrow. SO, two weeks from tomorrow —-
yes, two weeks from tomorrow, this court will have

ordered -- effective two weeks from tomorrow,

visitation for two weeks on, two weeks off.

=0
ZhA .

The visitation does not have to be supervis

[0
Ty

The parties should meet in a place mutually
determined by counsel right now, such that it can
appear in the Order, to exchange possession of Lucy.

You need to write that up, but the two of vyou
need to determine, which may mean you need to go back
to your client and you to your clients, where they
should meet. You have about three minutes to do thar
SO —-

MR. CHAVES: Thank you, Judge.

THE COURT: You need to think in terms of trying
Lo be equidistant. I'm not talking about one golng
out to Long Island and I'm not talking about them
coming all the way into Brooklyn.

(Whereupon, a recess was taken.)
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THE COURT: Do you have an agreement as

o1

place?

MR. CHAVES: VYes and no. 7T would just lixe
State for the record, my client, given the reasons
already stated, service dog, close relaticnah;p Sl
those other issues, respectfully regquests that
defendant, Slaney O'Hanlon, and the mother, horhk
are young and able, come in from Brockville, whereo o
that is in eastern Long Island, to their apartment ar
Brooklyn Heights and that's where the transfer rake
place. That's our first request.

THE COURT: The last thing T said .

is that is not acceptable.

s

MR. CHAVES: I will move on then,
confirmed with my clients andg conrerred wio
defendant's counsel, and it appears to pe 4 ot e
that it can occur at a restaurant known as Mojave
Restaurant in Astoria, Queens, which rhe detfendant,
Ms. McCarthy, has some type of ownership ihterest in.
And her counsel has indicated that would be amenable.

The only thing that hasn't been worked our s
when that would take place. 1In other words, we
prefer it take place during the day. We don'rt WAar T
Lo be inconvenienced of having to go there at nighto,

at a certain date, and a cerrtain time that is
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mutually agreed upon.

MR. ALTER: Your Honor, ther

e
i
-

regard to having it in the daytime. Thne visirar:
can start on a Saturday morning, carco
two-weeks pericd and pe returned on a Saroooi
morning.

THE COURT: Well, if it's two WEEKS, Tlher
would have to be two weeks from Saturday comlng,
Suppose.

MR. ALTER: This is the Order that

ot
b
o]
I
Ty
U
e
il
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4
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the first visitc on whatever agreed dare it would toare
place --

THE COURT: It should also indicate time of day
that reflects a daylight time that is as close as
possible agreeable to poth sides. Write that please
and thank you.

MR. CHAVES: T think we have come up with an
Order that is mutually agreeable.

(CONTINUED ON NEXT PAGE TO BE WITH

CERTIFICATION)
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THE COURT: Let me wish You all the best on
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MR. ALTER: Thank Yyou, vour Honor.
MR. CHAVES: Thank you, Judge. Thank you for

your courtesy,

REPORTER'S CERTIFICATION

I hereby certify that the foregoing is a true and

accurate transcript of the within proceedings.
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December 13, 2011

James A, Underberg MD
317 E 34" Street

7" Floor

New York NY 10016
(212)726-7430

NYC Dept. of Health and Mental Hygiene
Veterinary Public Health Services

Dog License Department

PO Box 4768, Church Street Station

New York, NY 10261-4768

Re: Dog License No. 3070403
Name of Dog - Lucy
Name of Owner - Margaret Healy
Service Dog Tag Request

To Whom It May Concern:

I have been the primary care physician for Margaret Healy of 135 Willow St., Brooklyn, NY
11201 for more than 15 years. | am therefore fully familiar with Ms. Healy’s medical history,
including the serious risks, dangers and functional limitations stemming from her vertigo
disability described below.

Ms. Healy suffers from unexpected attacks of vertigo. Ms. Healy's first attack was an
unexpected sudden, very severe episode of vertigo and her husband called my emergency
number. She exhibited loss of balance, head-spinning dizziness, nausea, vomiting, unsteadiness,
and other symptoms characteristic of vertigo. Ms. Healy was hospitalized for several days and
received medications, intravenous fluids, and other treatment and therapy appropriate to
improve her condition.

I continue to monitor Ms. Healy's overall health. Ms. Healy reports having experienced
continuing but milder symptoms of vertigo since that first sudden, severe attack. Fortunately,
she has not been traumatically hurt. It is not possible to predict if or when she will have
another severe, sudden attack. Ms. Healy’s vertigo poses a grave risk and danger affecting Ms.
Healy’s health and quality of life and substantially limits one or more of her major life activities.
In view of these factors, Ms. Healy meets the definition of disability under the Americans with
Disabilities Act.

Page 1 of2



Ms. Healy needs to have the ability to call 911 or her husband or daughter for help if she is
alone and sutters attacks of vertigo. Ms. Healy needs to be able to locate or reach her cell
phone and notify others of her attacks of vertigo.

To help alleviate this serious risk, danger and limitations, and to enhance Ms. Healy’s ability to
live normally, | recommend that Ms. Healy have a service dog to mitigate her disability and
improve her quality of life. | recommend that Ms. Healy’s present dog, named Lucy, who has
been her constant companion for years and stated to have already helped Ms. Healy to cope
with her disability, be trained as her service dog to locate and bring Ms. Healy's cell phone to
ner so she can call for help in an emergency and otherwise to assist Ms. Healy.  understand
that Lucy responds well and quickly to training methods and has already received from the
American Kennel Club her Certificate as Canine Good Citizen. 1 understand that Ms. Healy and
Lucy trained and worked together to accomplish this, and that Lucy and Ms. Healy work well
together.

Please contact me as shown above if you have any questions or need more information.

Page2of2
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND JUDICIAL DEPARTMENT

MARGARET HEALY, Index” “ 0.7 21646/11
Plaintiff-appellant, AFFIDAVIT OF
- against — VETERINARIAN
MARC SIEBERT, VMD,
CVA
SLANEY O’HANLON and SUSAN McCARTHY,
Defendants-respondents, ~ Appellate Division
Docket No.:
X
STATE OF NEW YORK )
) ss.:
COUNTY OF KINGS )

MARC SIEBERT, VMD, CVA, hereby duly sworn, deposes and says:

1. I'am a doctor of veterinary medicine, and the owner and medical director of the
Heart of Chelsea Animal Hospital located in Chelsea, New York. I have been practicing
veterinary medicine for approximately nineteen (19) years.

2. I’ know Margaret Healy as her dog Lucy has been my patient most of Lucy’s life
for about two (2) years.

3. Lucy would suffer great stress and harm as a result of being taken away from Ms.
Healy for two (2) week visitations with strangers she has not seen in over two (2) years in a new,
strange environment. Since Lucy is a registered service dog by the New York City Department
of Health and Mental Hygiene for Ms. Healy, meaning that Lucy has been specially trained to be
servicing Ms. Healy and, as such, continually with Ms. Healy, Lucy would suffer unusually
greater stress and harm and so would Ms. Healy.

4. I 'am and will be ready, willing and able to testify to the contents of my herein



affidavit, including, if necessary, explaining my herein

B

Sworn to before me this
15th day of March 2011

/
\

’Notar’yuP'u

SOOMNAUTH DEYGOO
Notary Public, State of New York
Qualified in New York County
No. 01DE6218975
My Commission Expires 0374 5/2014
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UPREME COURT OF THE STATE OF NEW YORK S
'OUNTY OF KINGS

{ARGARET HEALY, : Index No.:
| PRINGEL R IFIED COMPLAINT
- against -
LANEY O'HANLON and SUSAN McCARTHY.
detendants,
......................... . S, '

MARGARET HEALY, by and through her attorneys, Devereaux, Baumgarten, with
ffices at 39 Broadway, Suite 910, New York, New York 10006, hereby avers as follows:

THE PARTIES

1. Plaintiff Margaret Healy ("Margaret Healy™), is a resident of the State of New ;?
'ork‘:-‘C it}{ ot New York, County of Kings.
2. Detendant Slaney O’Hanlon (*“Ms. O’ Hanlon” ), 1s an individual residing in
ueens County, New York at 39-23 213th Street, #2F, Bayside, New York 11361-2054.
“ 3. Defendant Susan McCarthy (“Ms. McCarthy™), is an individual residing in A
ueens County New York at 39-23 213th Street, #2F, Bayside, New York 11361-2054. i

NATURE OF THIS ACTION

4; Margaret Healy is and has been the rightful owner of a dog named Lucy
sreinafter “Lucy™), for most of Lucy’s life living in Kings County, New York.

5 On about September 13, 2011, Ms. O'Hanlon wrongfully demanded that Margaret

7y

aly turn over Lucy because she wrongfully claimed that she was the rightful owner of Lucy.
V6~‘.-‘ - Because Lucy was not turned over to Ms. O’Hanlon, both Ms. O’Hanlon and Ms.

:Carthy began an aggressive and illegal campaign of aggravated harassment against Margaret

aly in an effort to intimidate her into giving Margaret Healy’s dog Lucy to Ms. O'Hanlon.

PR
i



7}' This complaint seeks a declaratory judgment that Margaret Healy is the rightful

wwner of Lucy, a temporary restraining order and an order of protection preventing Ms.

vIcCarthy and Ms. O Hanlon or their agents and/or representatives from communicating with

Margaret Healy or her husband in any way,
> Margaret Healy's residence and taking any

t'this lawsuit.

PN

/8. This action also seeks monetary damages for

Margaret Healy’s mental anguish

1d pain and suffering resulting from

hY
3

Ms. McCarthy’s unlawtul assault and harassment.

;f"‘). ' The relief herein sought has not been made before nor ever made to any other

ourt or Judge.

FACTS COMMON TO
ALL CAUSES OF ACTION

10, Margaret Healy is and has been a resident of Kings County, New York for over

enty (20) years.

R [.ucy was purchased by Margaret Healy's brother. 5’

12, Margaret Healy’s brother, at all relevant times, owned Lucy until Margaret

aly’s brother gave Lucy to his sister Margaret Healy.

13, Margaret Healy’s brother gave Lucy to Margaret Healy because Margaret Healy

uld afford and has afforded Lucy a great

AR

’ 14."‘%§

loving, caring, and stable life for most of Lucy’s life.
Margaret Healy licensed Lucy, with license number 3070403, A true and
uratébopy of the license is attached as Exhibit |

15. Margaret Healy vaccinated Lucy. A true and accurate copy of the C

cination is attached as Exhibit 2.

£

exeept through counsel, preventing them from going

turther actions to obtain Lucy during the pendency

.

%, 7
P
i o

i sl

H

F

ertificate of



16. Margaret Healy is and has been acting in the best interests of [Lucy most of Lucy’s
entire lite.
17 Lucy has spent most of her life with Margaret Healy.
18 Lucy has lived with Margaret Healy in Kings County, New York for most of

Lucy’s life.

19. Lucy has been cared most of her life by Margaret Healy.

20. Margaret Healy is caring for Lucy.

21. Margaret Healy has been caring for Lucy for most of Lucy’s life.

22. Margaret Healy has licensed Lucy and purchased the licenses for Lucy for most,

if not all, of Lucy’s life.

23. Margaret Healy holds the license for Lucy.

24, Lucy’s license is in Margaret Heal ¥’s name as her owner.

25. Lucy is Margaret Healy’s daily companion.

26. Lucy is Margaret Healy's morning companion.

27. Lucy is Margaret Healy’s noon time and afternoon companion,

28. Lucy is Margaret Healy’s evening companion.

29. Lucy is Margaret Healy’s night time companion.

30. Lucy has been Margaret Healy's daily companion for most of Lucy's life.

31. Lucy has been Margaret Healy’s morning companion for most of Lucy’s life.

32. L.ucy has been Margaret Healy’s noon time and afternoon companion for most of
ucy’s life.

33. Lucy has been Margaret Healy’s evening companion for most of Lucy’s life.

34, [.ucy has been Margaret Healy’s night-time companion for most of Lucy’s life.

i
§



35 Lucy and Margaret Healy are generally together 24 hours a day, seven days a
week.
36. Lucy and Margaret Healy are generally together 24 hours a day, seven days a

week for most of Lucy's life.
37 Margaret Healy provides excellent care for Lucy.

38. Lucy has prospered living with and being in Margaret Healy's loving care and

home.
39. Margaret Healy has provided excellent care to Lucy for most of Lucy’s life. Sy
40. Lucy is known in and around the community to be Margaret Healy’s companion. Vet
41, Lucy looks to Margaret Healy for direction, as her companion, owner and/or
master. |
42, Margaret Healy feeds Lucy all her meals. |
43, Margaret Healy has always fed Lucy all her meals throughout most of Lucy’s life.
44, Margaret Healy keeps Lucy clean and in excellent health. %
45. Margaret Healy has kept Lucy clean and in excellent health for most of Lucy’s | W*‘
life.
" 46. Nobody has cared for Lucy other than Margaret tHealy for most of Lucy’s life. | )
47 Nobody has fed Lucy other than Margaret Healy for most of Lucy’s life.
48. Margaret Healy has afforded veterinary care for most of Lucy’s life, "é ;‘
49’ Nobody other than Margaret Healy has provided veterinary care for most of N

aucy’s life.
50.  Nobody other than Margaret Healy has seen to Lucy’s needs, including Lucy’s
>creational needs and walking needs, for most of Lucy’s life.

S1. Margaret Healy and Lucy have emotionally bonded. ,



52, Margaret Healy and Lucy have socially bonded.

53 Margaret Healy has emotional and social attachments and bonds with Lucy.
hES Margaret Healy has seen after al] of Lucy’s needs for most of Lucy’s life.

35 Lucy accepts Margaret Healy as her companion, owner and master for most of

Lucy’s lite.

56.  Margaret Healy has looked after and ensured Lucy’s health throughout most of ”& s
Lucy’s life. w

57. Margaret Healy never abandoned Lucy.
58. Margaret Healy never lost Lucy.
59. Margaret Healy never abused Lucy. i“j
60.  Lucy is in Margaret Ilealy’s custody. e

61 , Lucy has been in Margaret Healy's custody for most of Lucy’s life. !fw;

62 Margaret Healy owns Lucy. fﬁ

.1 63, Luey is Margaret Healy’s companion. ;’{ gl

64.  Margaret Healy is Lucy’s companion. g? </

™,

65 Margaret Healy has trained Lucy over most of Lucy’s life. /-’

A
- 66. Lucy has been trained and/or educated by Margaret Healy. *~
67.  Lucy obeys Margaret Healy. ‘) /= /
b 68, Margaret Healy provides a stable environment for Lucy. ;'; iz

69.  Margaret Healy has provided Lucy with a stable environment for most of Lucy’s /. |
lite.
70. Margaret Healy is and has been an excellent companion, owner and/or master to A

Lucy.



71, Margaret Healy has and, at all relevant times, will always provide a stable
cnvironment for Lucy.
72 Margaret Healy has and, at al| relevant times, will have the financial means to

care for and provide a stable environment for Lucy.

.
e

| 73. OnFriday, September 16, 201 I, Ms. McCarthy called Margaret Healy.

: 74 On Friday, September 16, 2011, Ms. McCarthy called Margaret Healy and left a ! _
voicea'mziil message on Margaret Healy’s home telephone answering machine.

‘75.' On Friday, September 16, 201 I, Ms. McCarthy left a voice mail message for
Margaret Healy on Margaret Heal y’s home answering machine that was threatening, foul,

abusive, replete with curses, hatred and intimidation,

76. Complaint Report No. 5013 was taken by the Police Department at the S4th

Precinct, 301 Gold Street, by Police Otficer Simlet, Shield # 29374. A true and accurate copy of o
the complaint is attached as Exhibit 3.
77 The crime charged is aggravated harassment. f'
78, A true and accurate copy of the transcription of the threatening and intimidating ; %
voice mail message left by defendants is attached as Exhibit 4.
7‘2 Ms. O’Hanlon and Ms. McCarthy then escalated their campaign of threats and
intimidation against Margaret Healy.
80 On Friday, September 16, 2011, Ms. McCarthy and Ms. b’Hanlon physically and
personally accosted, threatened and intimidated Margaret Healy at Margaret Healy’s home.
31 Ms. McCarthy and Ms. O’Hanlon misrepresented and lied to Margaret Healy’s
doorman telling him that they had an “appointment” with Margaret Healy.
82 Ms. McCarthy and Ms. O’Hanlon never had an appointment to meet with

Margaret Healy on Friday, September 16, 2011,



83. Ms. McCarthy and Ms. O’Hanlon called the Police on Friday, September 16,
2011,
34. | The Police came to Margaret Healy’s residence on I'riday, September 16, 2011,

85 The Police refused to force Margaret Healy to allow or permit defendants
entrance or access to Margaret Healy’s residence.

86’ Ms. McCarthy and Ms. O’Hanlon then escalated their campaign of threats and
intimidaition against Margaret Healy.

‘ &7 On Friday, September 16, 2011, Ms. McCarthy deliberately and recklessly drove
after Mﬁgaret Healy in “road rage,” against Margaret Healy.

88, Ms. McCarthy drove perilously close to Margaret Healy threatening and
intimidating her with Ms. McCarthy’s huge SUV.

B 89: Margaret Healy was, at all relevant times, threatened and intimidated, and drove
to the Police Precinct whereupon Ms. McCarthy drove off,

9. A temporary restraining order and Court-Order of protection is necessary to
protect Margaret Healy, and her husband and her dog Lucy against the defendants during the
pendency of this lawsuit.

AS AND FOR A FIRST CAUSE OF

ACTION FOR A TEMPORARY
RESTRAINING ORDER

91. Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
cevery averment contained in 9 <17 through “90,” with the same force and etfect as if actually
and tully set forth herein.

92. That the Court is, respectfully, requested to grant plaintift a temporary restraining
order against the defendants enjoining or restraining them from further taking any action to take

custody and/or possession of Margaret Healy's dog Lucy and threatening and/or intimidating

7



Margaret Healy and/or her husband, and trom being in and around plaintiff's residence and
neighborhood of Brooklyn Heights, New York.
AS AND FOR A SECOND CAUSE OF
ACTION FOR AN ORDER OF
PROTECTION

93.  Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
every averment contained in 9 <[> through =92, with the same force and effect as if actually
and fully set forth herein,

94.  That the Court is, respectfully, requested to grant plaintiff an order of protection
against the defendants enjoining or restraining them from further taking any action to take
custody and/or possession of Margaret Healy’s dog Lucy and threatening and/or intimidating
Margaret Healy and/or her husband, and from being in and around plaintiff’s residence and
neighborhood of Brooklyn Heights, New York.

AS AND FOR A THRID CAUSE OF

ACTION FOR DECLARATORY
JUDGMENT

9s. Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
cvery averment contained in 9 <1 through “94,” with the same force and effect as if actually
and fully set forth herein.

96.  That the plaintiff be granted a declaration that plaintiff is the rightful sole owner

ot her dog Lucy and that defendants have no rights.

AS AND FOR A FOURTH CAUSE OF
ACTION FOR MONETARY DAMAGES

97. Plaintiff repeats, reiterates, realleges and incorporates-by-reference each and
every averment contained in 9 <1 through “96,” with the same force and effect as if actually

and fully set forth herein.



98.  That defendants committed repeated aggravated harassment, threats and
itimidation against the plaintiff,

99.  The defendants put plaintiff in fear for her safety; the safety of her husband and:
¢ safety of her dog, Lucy.

100.  The defendants proximately caused plaintiff monetary damages, including
initive damages, of no less than $500,000.00.

101.  The relief herein requested has not been previously made to the Court and/or any
1er Court or Judge.

WHEREFORE, the Court is respecttully requested to grant plaintiff judgment, together

th such and other and further relief as is Just and proper in the Court.

ted: September 22, 2011
New York, New York

Michael J. Devereaux, Esq.

DEVEREAUX BAUMGARTEN

Attorneys for Plaintifft MARGARET HEALY
39 Broadway, Suite 910

New York NY 10006

SUSAN McCARTHY O'HANLON
39-23 213th Street, #2F
Bayside, New York 11361-2054

SLANEY O’HANLON

39-23 213th Street, #2F
Bayside, New York 11361-2054

9



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS
==X
MARGARET HEALY, [ndex No. 21646/1 1|
Plaintiff;
-against- VERIFIED ANSWER

AND COUNTERCLAIM
S P UNIERCLAIM
SLANEY O’HANLON and SUSAN McCARTHY,

Defendants,

X

The defendants Slaney O’Hanlon and Susan McCarthy as and for their
verified answer to the verified complaint respectfully alleges:

l. The defendants deny each and every allegation contained in
paragraphs “4” “5” «g? «] » « 27 «| 3» CI77 €187 “417 «46” «477 w497 “51”
527 “557 “62” “65” “66” «69” «70» Y57 “787 “797 «g( «g 1> «gg» “87”
“88” “89” “90” of the complaint.

2. The defendants deny knowledge or information sufficient to
from a belief as to the allegations contained in paragraphs “15” «16” «19”
207 4217 4227 4237 «047 «9 57 w6 277 4287 “297 «3m «3p» wgpn “33”
347 4357 “36” “377 «38” «39» «yq 427 4437 “4q47 «457 «q8» wygr “50”
1T 527 537 «547 «567 wgg ws g 597 “60” “63” “64” «g5” «g7> “68”

“69” “70” “71” “72” “76” of the complaint,

1 30\ q\‘}b

\(

~ | S
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IN ANSWER TO THE FIRST
CAUSE OF ACTION

3. Defendants admit or deny the allegations contained in
paragraph 91 of the complaint as his heretofore been admitted or denied as if

set forth at length herein.

IN ANSER TO THE SECOND CAUSE OF
ACTION

4. The defendants admit or deny each and every allegation

contained in paragraph “93” of the complaint as has been previously been

admitted or denied as if fully set forth at length herein.

IN ANSWER TO THE THIRD CAUSE OF
ACTION

5. The defendants admit or deny each and every allegation
>ontained in paragraph “95” of the complaint as has heretofore been

\dmitted or denied as if fully set forth at length herein.

IN ANSWER TO THE F OURTH
CAUSE OF ACTION

6.  The defendants admit or deny each and every allegation

)ntained in paragraph “97” of the complaint as has been previously denied

"admitted as if fully set forth at length herein.

7. Defendants deny each and every allegation contained in

ragraph “98” “99” and “100” of the complaint.



AS AND FOR A COMPLETE
DEFENSE TO ALL CAUSES OF ACTION

8. The plaintiff fails to state a cause of action in her complaint that

entitles her to any relief,
AS AND FOR A COUNTERCLAIM

ON BHALF OF THE DEFENDANT
SLANEY O’HANLON

22ANBY U BANLON

9. That the defendant Slaney O’Hanlon is a resident of the State of
New York, and the niece of the plaintiff,

10.  That the plaintiff is a resident of the State of new York.

1. Thatin or about December 2008 the defendant Slaney
O’Hanlon was given a Christmas gift of a Golden doodle dog, named Lucy,
by her parents. Thereafter a chip was inserted into Lucy which chip
designated the defendant, Slaney O’Hanlon as the owner of said dog.

12.  Thatin or about August 2009, a divorce action was instituted
by the defendant Susan O’Hanlon (McCarthy) against her husband, James
O’Hanlon, based upon her husband’s cruelty toward her. The plaintiff is the
sister of James O’Hanlon. Plaintiff's husband, Walter Healy, represents
James O’Hanlon in the divorce action instituted by Susan O’Hanlon
(McCarthy).

13. At the time the divorce action was instituted the defendant,

Slaney O’Hanlon, who justifiably feared her father, desired to go to a high



school in Baltimore, Maryland, where she had been accepted. Her mother
sought custody of Slaney and permission for Slaney to attend High School in
Maryland. The Court awarded the defendant Susan O’Hanlon custody of
Slaney O’Hanlon, and permitted Slaney O’Hanlon to attend school in
Baltimore.

14.  Inearly September 2009, the defendant Slaney O’Hanlon, left
for school in Baltimore, Maryland, leaving her dogs in the care and custody
of her brothers and father.

15. That in or about January 2010 the defendant learned that her
father, James O’Hanlon without her knowledge or consent, delivered her
two dogs, Lady and Lucy, to her Aunt and Uncle (the plaintiff and Walter
Healy) for safekeeping.

16.  That the defendant Slaney O’Hanlon through her mother’s
counsel requested that her dogs (now in possession of the plaintiff and her
husband) be given to her mother for her to care for her dogs and was advised
that the dogs (Lady and Lucy) would be returned to her when she finished
school and she was able to care for them.

17.  The defendant, Slaney O’Hanlon, graduated from High School
in Baltimore in June 2011, returned to New York, and by September 2011

was capable of caring for her dogs.



[8.  On or about September 16, 2011 the defendant Slaney
O’Hanlon learned that one of her two dogs had died (Lady) and she |
demanded that the plaintiff return her dog, Lucy to her.

19.  The plaintiff, upon information and belief acting, on the
direction of the defendant’s father; James O’Hanlon and her husband Walter
Healy, did out of spite, malice and ill will, and solely to cause emotional
stress and anxiety upon the defendants wrongfully failed and refused to
return Lucy, defendant’s dog, to the defendant, Slaney O’Hanlon.

20.  That the plaintiff has wrongfully converted Lucy to the damage
of the defendant, Slaney O’Hanlon, and in furtherance of her improper
conduct to intentionally inflict injury upon Slaney O’Hanlon, the plaintiff
has ﬁle& a false complaint with the Police Department.

21. Asaresult of the wrongful conduct of the plaintiff, the
defendant Slaney O’Hanlon should be granted judgment directing the return
of her dog Lucy to her, together with appropriate monetary damages for the
intentional infliction of emotional harm. The amount of said damages to be

determined at trial.

(4]



Wherefore, defendants demand judgment dismissing plaintiff’s
complaint, and judgment on the counterclaim in further of the defendant

Slaney O’Hanlon against the plaintiff,

Alter & Alter LLP.
Attorney for Defendants
300 East 42™ Street
New York, NY 10017
(212) 867-7777



VERIFICATION

STATE OF NEW YORK )
COUNTY OF NEW YORK ;S':

SUSAN O’HANLON, being duly sworn, says: lam a codefendant in the above-
captioned action; I have read the annexed Answer and Counterclaim, know the contents

thereof, and the same are true to my knowledge, except those matters therein which are

stated to be alleged on information and belief, and as to those matter | believe them to be

true.
. LN /‘/ A
. 2 e . )
STANLEY ALTER q( . & s
Notary Public, State aw Yor , Ny

Qualified In New York County
‘ommissicn Expires October 30, 20 Q

Sworn to before me this
I(fday of October , 2011





